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PREFACE 


Our principal responsibility as a Commission must always be to ensure that we 
carry through into practice the basic objects of the Canadian Human Rights Act. 
It is important that we ask ourselves — regularly — how well we are living up 
to that mandate. That is the major purpose of this report. 


We must first be clear, however, about what these objects entail, for although they 
define in general terms the limits and character of what the Commission should 
be about, they are sometimes short on specifics. The problem is compounded by 
the exceedingly broad range of questions covered by the expression ‘human 
rights, and the number of agencies which are called upon in one way or another 
to deal with them. 


Consider, for example, that there are in Canada 11 provincial and territorial 
human rights commissions, nine provincial ombudsmen, four specialized federal 
ombudsmen or quasi-ombudsmen, and a federal Human Rights Commission, not 
to mention a range of associations, centres and institutes, both public and private, 
all more or less involved with the same sorts of problems. And add to that the 
fact that ‘human rights’ covers literally everything from threats to fundamental 
freedoms to hurtful acts of individual discrimination and ill will, which regret- 
tably are our daily fare. What this adds up to is a society which is clearly very 
concerned with human rights, but in which it is a great deal less clear who is 
doing what to whom. 


In the midst of this conceptual labyrinth, it is imperative that the Commission 
evaluate its performance against realistic and reasonably exacting standards. That 
we attempt to do in the text which follows. What emerges, put very briefly, is that 
many of the familiar problems of discrimination are still with us, but that to them 
have been added new demands and a need for new approaches to deal with 
them effectively. 


We must quite evidently continue to give full and prompt attention to individual 
problems of discrimination. But we must also redouble our efforts to ensure that 
they are not dealt with in isolation: the resolution of one complaint should rein- 
force another. And we must be prepared to take on covert forms of inequity 
which are inherent in an outmoded and unjust picture of what is normal partici- 
pation in the labour force or standards by which compensation is determined. In 
_ other words, the Commission must vigorously pursue the complaints resolution 
process in which it has been engaged with some success for the past decade; and 
it must at the same time prepare itself to deal effectively with the much broader 
question of discriminatory systems. 


There is nothing automatic about the progress of human rights, but I am con- 
vinced that blatant, deliberate discrimination in this country has substantially 
diminished in the decades since the war. And if we also observe that the occa- 
sions for discriminatory behaviour in a multicultural and pluralistic society have 
increased over the same time period, the record is not an unworthy one. 


At the same time, it is also a part of our reality that sexual stereotypes persist, 
that we are still unable to deal fairly and unpatronisingly with the disabled, that 
we must admit to a dismal record with respect to our native peoples, and that we 
continue to live with altogether too many disturbing examples of racial and 
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cultural injustices in the new Canada. Equal treatment, so-called, which appears 
reasonable because it treats all individuals alike, but which in fact means that 
some are more equal than others, can only be deeply troubling to our 
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on behalf of my colleagues that we intend to give it the best we have. 
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THE ROLE OF THE COMMISSION 


MANDATE 


The Canadian Human Rights Commission was established as a working body in 1978. 
Itis not inopportune, 10 years afterwards, to ask whether the role that was then assigned 
to it is still entirely appropriate, and to propose changes where time and hindsight 
suggest some new approaches. 


In addition to reviewing the major events and issues of the year, the reader will 
observe that we have indeed posed some of these more fundamental questions, 
and that we are proposing changes where our present mandate proves wanting. 
In this chapter, we wish to set the stage by examining the Commission’s under- 
lying identity and mission as we see them. 


The Canadian Human Rights Commission aims to be true to three main objectives: 


e to make human rights principles and practices clearer to all concerned and to 
encourage compliance with them; 


e to provide effective and timely means for resolving individual complaints, and 


e to bring about the systematic reduction of structural and procedural barriers to 
equality in employment and public access to services. 


These are very broad and demanding goals and it is hardly surprising that they 
shift and change over time. Both public expectations and the sense of what the 
law is supposed to achieve alter with experience, not to mention the introduction 
of new goals and new standards of performance. 


It is easier in some ways to say what the Commission is not than what it is. It is 
neither an arm of government nor a court of law, although it may seem from a 
distance to have some of the less appealing characteristics of both. The Act under 
which it is established does not attempt to characterize the institution, it simply 
lists its powers, duties and functions. It is interesting to review that list for what it 
says about the kind of entity that was contemplated by Parliament. It includes the 
authority to inform, to sponsor research, to maintain liaison with other bodies, 
to conduct studies, to review regulations and to “endeavour by persuasion, pub- 
licity or any other means that it considers appropriate to discourage and reduce 
discriminatory practices. . 2’ 


Together with these broad generalizations, it sets out in considerable detail pro- 
visions for investigating and resolving complaints that may be based on ten pro- 
hibited types of discrimination* There is no question that these investigative 
provisions are the procedural core of the Act and the most specific raison d’étre of 
the Commission. They describe a process for determining whether and to what 
extent discrimination has occurred and, if so, for correcting the individual harm 
and preventing recurrences. While this is undoubtedly an important way of 
obtaining compliance with the Act, one may wonder whether it is the only 
important one. 


* The prohibited grounds are: race, national or ethnic origin, colour, religion, age, sex, 
marital status, family status, disability or conviction for an offence for which a pardon 
has been granted. 
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CHALLENGES 
AHEAD 


One thing is certain: the investigation and resolution of an individual complaint 
is not usually sufficient to remove a pattern of discrimination. Complaints 

must be resolved and resolved quickly, but their resolution and the principles 
that are embodied in that resolution must also serve as an example to others if 
we are not to repeat the same process on each occasion. And this suggests the 
possibility of a different procedural approach to more widespread and deeply 
imbedded forms of discrimination. 


We must therefore ask ourselves whether what can be accomplished by the 
complaints process is by itself all that the public and Parliament are entitled to 
expect. Is this what ‘human rights’ is about? And is this agency really providing 
a quicker, cheaper and less adversarial alternative to the remedies that might be 
sought through the courts? We recognize that, thankless as they may sometimes 
be, policing and enforcing the Act are crucial functions and call for rigorous and 
impartial investigation of alleged acts of discrimination. But there is also a rea- 
sonable concern that in attempting to prove or disprove specific acts, we may be 
losing sight of a broader goal, which is not to point the finger at specific abuses, 
but rather to encourage equal opportunity in a positive sense, by replacing 
discriminatory systems with non-discriminatory ones and by favouring the 
constructive development of an equal-opportunity environment. 


if the legislator also intended to provide more straightforward and accessible 
remedies, then the Commission was obviously meant to provide something other 
than a one-track process of quasi-judicial argumentation and litigation. Some 
long-sought remedies are indeed landmark victories, but they are often dearly 
bought in time, energy and public money. And they can bring little satisfaction 

in those not infrequent instances where something questionable has almost 
certainly occurred but the case will not meet the standard of proof required to 
demonstrate discrimination. 


To normal institutional growing pains have been added the responsibilities 
associated with further initiatives to make equality for all a fact of life in the 
federal and federally-regulated sphere. The Commission’s involvement in 
employment equity and equal pay will be described later in this Report. What 
needs to be said here is that, while it is manifest that historical factors have 
distorted the distribution of employment and pay to the disadvantage of certain 
groups, it is out of the question to think that the problem can be dealt with 
purely in terms of individual, complaint-driven remedies. This is a different ball 
game, and it calls for a different approach. The case of Action Travail des 
Femmes y. Canadian National Railway Company clearly showed that a 
well-framed and well-founded complaint against systemic bias can make its point. 
The Supreme Court decision in that case also demonstrated the importance 

of comprehensive and long-term programs to get at the source of the problem. That, 
of course, is the purpose of the mployment Equity Act, and the means available 
to the Commission must be fully consistent with that broad systemic perspective. 


Whatever procedural solutions we may favour for the future, there is no 
question that the Commission has for some time been evincing some classic 
symptoms of institutional overload: backlog, delays, and recurrent resource 
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problems. This fact has been noted by the Auditor General, among others, and 

has long been a matter of concern to the Commission. Sensing that something 
fairly radical is needed at this juncture, we are seeking to move in the following 
directions: 


e more emphasis on the early settlement of complaints, before the facts grow 
cold and positions harden; 


e tighter, more active and speedier investigation of complaints to ensure that the 
Commission gets the best possible opportunity to dispose of cases expeditiously 
and fairly; 


e greater emphasis on policy guidance and cooperative liaison to improve the 
Commission's effectiveness as a facilitator of change; and 


e more explicit and forceful working out of the Commission’s role in bringing 
about employment equity, equal pay for work of equal value, and fully 
accessible services for people with disabilities. 


The extent to which the Commission can simply go ahead and do these things 
without, for instance, seeking amendments to the Act, is necessarily the subject of 
some debate. At the same time, there is a growing consensus that it must tailor its 
practices to suit the times and the public hopes invested in it. Statutory 
amendments which may be necessary or desirable are dealt with in the next 
chapter. We leave the matter here with the observation that there are some 
serious strains at present which, if left unchecked, might have heavy conse- 
quences for the credibility of human rights institutions as they have developed in 
this country. 


This is not a matter of radically changing course; the three fundamental goals of 
promoting understanding, resolving acts of discrimination, and developing a more 
equitable environment, are still the right ones. What needs to be made clearer is 
that they are, in every sense, complementary and mutually supporting goals, and 
that the Commission has nothing to gain by putting too many eggs in any one 
basket. 
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RATIONALE 


Human rights lie along a moral-legal continuum that makes them difficult to 
define and even more difficult to codify and enforce. All the more important, 
then, that legislation dealing with them be as up to date and forceful as its role 


in our society requires. 


The Canadian Human Rights Act has been amended twice since it was 
proclaimed in 1977. The most recent amendments were adopted in 1985, when 
major procedural changes were made to the method of appointing Human Rights 
Tribunals. Even at the time, however, it was clear that the process of adapting 
and improving the Act was not over, for at least three good reasons: 


e human rights law and the means of enforcing it are still evolving; 


e there is a need for adjustment to new social perspectives and developing 
jurisprudence; and 


e experience confirms that provisions that ought to have been included at the 
outset have become more necessary as the years roll by. 


if amendment is an ongoing process, it is not an easy one. Laws are not subject 
io an annual check-up, and human rights legislation often has limited priority in 
a crowded legislative agenda. We are now at a point, however, where it appears 
that Parliament may wish to update the Act, after which the statute will doubtless 
have to do service unaltered for a substantial period of time. As a result, it is our 
view that the changes that are made at this point should be comprehensive, and 
designed not only to make up for past deficiencies but to anticipate the work 
ahead. 


In recent Annual Reports, we have put forward a number of suggested 
amendments, ranging from major substantive changes to improved alignment of 
the English and French versions. Those proposals stand. What we wish to do 
here is to amplify them and place them more clearly in the context of what the 
present situation requires. 


The most powerful argument for statutory amendment is that a law is not pulling 
its weight. Can that be said of the Canadian Human Righis Act? There are, in 
our view, some reasons for anxiety. In the previous chapter we reflected on the 
difficulties the Commission continues to face in giving effect to the full purpose of 
the Act, as distinct from simply applying its specific provisions for dealing with 
acts of discrimination. We agree, of course, that some of the perceived failures of 
implementation can be laid at our own door; and we accept the corollary that if 
the Commission did a better job, the Act would no doubt do likewise. 


But the problem does not end there. The fact is that the job would be better done 
if the Act made it clearer exactly what duties and prerogatives went along with it. 
Consider, for instance, our jurisdiction or mandate. There is more to this than a 
question of which institutions fall under the authority of the Act. What, for 
instance, does it mean “‘to give effect, within the purview of matters coming 
within the legislative authority of the Parliament of Canada’ to the principle of 
“equal opportunity’? And what is the legal obligation under this law to seek a 
remedy for acts of discrimination that do not fall precisely or conveniently 
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within any of the proscribed types of discrimination but which are nonetheless 
quite clearly denials of equality? Given that acts of unfairness are common, and 
the Commission’s resources finite, what are the best means of keeping a balance 
between a variety of individual grievances with human rights implications and 
the public interest in systematically building a more equitable society? It would 
also be helpful to have a clearer statement of the role that the Commission is 
expected to play in monitoring the provisions of the Employment Equity Act, 
where the issue is not one of case-by-case discrimination but a structural bias that 
is prejudicial to entire groups of people. We would not wish to find, at the end of 
this century, that the protection of human rights in the federal domain had 
become locked within the confines of legislation that did not provide rather better 
answers to those questions than does the present Act. 


A complete list of amendments proposed by the Commission appears in Appendix 1. 
What follows is a brief examination of some of the more important ones. 


To ensure passage of the Act in 1977, the responsible parliamentary committee 
agreed not to continue pressing for the inclusion of certain relatively contentious 
items: members agreed instead that the Commission should pursue further 
changes by proposing amendments in due course. While the Commission has 
regularly used its Annual Report for that purpose, it is more than fair to say that 
substantive amendments to the Act have been very slow in coming, 


The Commission has long been on record, for example, as favouring the 
inclusion of sexual orientation as a prohibited type of discrimination, as is already 
the case in Quebec, Manitoba, Ontario and the Yukon. There is absolutely no 
question that such discrimination exists and that it is socially harmful. There is 
little doubt either that, whatever their views on individual behaviour, many 
Canadians would find it reprehensible to refuse employment or service on that 
ground. Parliament has, however, been reluctant to give a lead in this matter and 
is now in some danger of missing the boat: a powerful case can be made that 
discrimination on the basis of sexual orientation is already prohibited by 

section 15 of the Charter of Rights and Freedoms. In those circumstances, it 
would be anomalous, to say the least, if it were not among the grounds enumerated 


- in the federal human rights statute. 


The Commission has also repeatedly urged Parliament specifically to include the 
duty to accommodate an individual’s special needs or obligations where they are 
related to a proscribed form of discrimination. This principle of ‘‘reasonable 
accommodation’, as it is called in the trade, would require employers, for 
example, to take account of persons whose religious observances conflict with 
established work requirements, or in circumstances where that is not feasible, to 
try to accommodate them elsewhere in the organization. 


There are, moreover, situations where providing the same service to everyone in 
what appears to be an even-handed way only causes unnecessary hardship to 
some. Failure to provide polling stations which are useable and accessible to all 
voters, disabled and non-disabled, is only one obvious example of ostensibly 
equal treatment which results in much less than equal opportunity. 
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While the Act prohibits discrimination on the basis of age, it makes an exception 
where a person is let go because he or she has reached the “normal age of 
retirement’. As a result, mandatory retirement schemes that meet that test are still 
legal under the Canadian Human Rights Act. Their constitutionality is, however, 
being challenged under the Charter and we are of the view that the Act will have 
to be changed to comply with court decisions. Meanwhile, the Commission finds 
itself in the curious position of challenging this provision of its own statute before 
a tribunal. All this could be remedied by a simple amendment to the Act. 


While additions are necessary to expand the scope of the Act, we would also 
argue that important clarifications could be achieved by reviewing various sections 
which are now included. We believe, for example, that the requirement that the 
victim of a discriminatory practice be ‘‘lawfully present’ in Canada is hardly 
consistent with the spirit of human rights protection, and that, consequently, the 
power that is now assigned to the responsible Minister to determine the victim's 
status in this respect is both arbitrary and misplaced. Any person present in 
Canada ought, in our view, to be entitled to the same degree of non- 
discriminatory treatment. 


It has also been a source of considerable confusion for some time that the 
Canadian Human Rights Act does not affect any provision of the /ndian Act “or 
any provision made under or pursuant to that Act”. Ten years experience has 
shown that this clause tends to restrict the Commission in its attempt to deal 
with human rights questions of concern to native peoples. The relationship 
between the two statutes obviously needs clarification. 


Briefly stated, one of the main purposes of human rights agencies is to provide a 
more simple and expeditious alternative to the courts in matters relative to 
individual complaints. To what extent has that proved possible within the present 
legislation? To put the matter plainly, the question is whether a specialized human 
rights body, created in part to short-circuit legal delays, has itself fallen prey to 
some of the more cumbersome shortcomings of traditional litigation. If so, then 
one solution, as we see it, must be to provide for greater procedural flexibility. 
The Commission is therefore seeking amendments which will give it more 
freedom to handle complaints in a manner which will fully respect the 
requirements of natural justice and at the same time favour effective resolution of 
disputes. In particular, to speed up the complaints process, the Commission seeks 
an amendment which would more clearly provide for early resolution of disputes 
in, or even before, investigation. 


Also in the interest of a prompter and more accessible service, the Commission 
proposes that section 41 of the Act, which gives the Commission the discretion 
not to deal with certain complaints, be clarified so that it can better focus its 
resources. The Commission has become increasingly reluctant not to deal with 
complaints on technical grounds, such as that the event occurred more than a 
year before the complaint was filed, or that it is alleged, in the language of the 
law, to be “‘trivial, frivolous, vexatious or made in bad faith’’. These are not very 
appealing reasons for turning down a complaint; but at the same time, it may 
not be productive to take on cases which have little prospect of success. So long 
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as the operational choice lies almost exclusively between full, formal investigation 
and a decision not to deal with the complaint, the Commission is inclined to opt 
for investigation. 


Having spent the last ten years chipping away at the problem, the Commission is 
conscious of the need to tackle discrimination at its source. From the very 
beginning, sections 10 and II of the Act prohibited discrimination in employment 
and pay as systemic barriers to equal opportunity. They relied, however, on the 
laying or initiating of complaints. With the advent of the Employment Equity Act 
in 1986, we have now acquired the basic ingredients of a model for identifying 
and correcting broader policies and practices that are at the root of those forms of 
discrimination. 


The requirements of the Employment Equity Act are a major step forward in that 
they place the onus squarely on employers to identify, account for and redress 
inequities in the way the designated groups are treated. From the Commission’s 
point of view, however, they may appear to presuppose a complaint-driven 
process of investigation on our part. The Commission will of course undertake 
complaint-based investigations, but it would like to add to its operational 
repertoire a more systematic approach to systemic discrimination, one which 
would put the emphasis more immediately on the constructive correction of 
inequities — on problem-solving rather than problem identification. 


In dealing with equal pay for work of equal value, the limited capacity of the 
complaints process has been apparent for some time. The Commission has 
already made proposals for a more systemic model for dealing with equal pay 
issues. So far they have been met with some scepticism and the suggestion that 
we are getting along very nicely with the present model — a response that 
hardly seems to be borne out by the facts. It is true that the Commission can 
launch a complaint on its own initiative. In practice it has virtually never 
exercised this power. The Act states that a complaint requires ‘‘reasonable 
grounds’ for believing that a policy or practice exists which violates the Act. But 
the Commission has no audit or inspection powers which would allow it to 
determine whether reasonable grounds exist. The result is the sort of Catch-22 


Situation which gives the Act a bad name. The arguments for a completely 


systemic approach to equal pay — one which would require job evaluation and 
the adjustment of sex-based disparities — are comparable to those which 

produced the Employment Equity Act. It is inconceivable to the Commission that 
the two issues could be handled on a significantly different methodological basis. 


Finally, the Commission believes its administrative independence from 
government should be more clearly established. It is not merely that it finds itself 
scrutinizing its own pay-master or challenging the Department of Justice in court; 
nothing can alter that. Nor is it a straightforward matter of public confidence. 
What is at issue is the kind of autonomy and the degree of judicial power that 
would truly enable the Commission to do its job, fairly and promptly, and with 
the fullest respect for the over-riding purposes of the Act. 


AMENDING THE ACT 


AMENDING THE ACT 


More than 50 percent of the cases handled by the Commission are complaints 
against government agencies. With the added responsibility of employment equit 
the potential for conflict between the Commission and government departments 
can only increase. This brings the independence question to the fore. We can 
understand a certain uneasiness about having too many bodies reporting directly 
to an already overburdened Parliament. We are nevertheless convinced that the 
Canadian Human Rights Commission has a particular claim to that kind of 
autonomy and responsibility, first because it is fundamental that the protection of 
human rights not be exposed to the possibility of arbitrary interventions by the 
executive and, second, because it is in the interest of the state itself that the 
agency it has designated to act in the public interest be manifestly able to do so, 
independently and in a publicly accountable manner. | 
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"In addition," says Mr. Yalden, “outmoded stereotypes 
continue to keep many women in low-pay, pink-collar job 
ghettos. After a decade of equal pay legislation, women 


are still only paid 65 cents to the man's dollar." 


"Persons with disabilities find their opportunities 
limited by misguided paternalism and a failure to 
recognize that they want to lead independent, productive 
lives -- and can, if unnecessary barriers are taken out 


of their way." 


"Reality has yet to catch up with our multicultural 
rhetoric. Racism is not hard to find, and visible and 
ethnic minorities clearly do not share fully in 


employment opportunities and in the centres of power.” 


Painstaking examination of every individual complaint 
is not the only way to achieve the broader goal of equal 
opportunity, Mr. Yalden says. "We want to be sure that, 


as far as possible, we are tackling discrimination at 
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HE NATIVE 

EOPLES: 
MATTER OF 
URVIVAL 


In a year that witnessed the 40" anniversary of the Universal Declaration of 
Human Rights the contrast between that ringing affirmation of human solidarity 
and our common practice seems particularly harsh. The raw facts of poverty, 
homelessness, under-nourishment, child abuse and battered women, not to 
mention more sophisticated issues like age and pay discrimination, attest to the 
need for Canada to recommit itself on a daily basis to the essential principles of 
the Declaration. The power of the Commission to intervene directly in these 
issues may vary, but we believe it would be remiss on the part of a national 
human rights agency not to comment on the more striking problems or to fail to 
indicate our support for the communities concerned. 


The situation faced by Canada’s native peoples is in many ways a national 
tragedy. The grand promise of equality of opportunity that forms the central 
purpose of the Canadian Human Rights Act stands in stark contrast to the 
conditions in which many native people live. 


Indian and Inuit leaders often argue that real progress for their people depends 
upon satisfactory settlement of land claims and the attainment of self-government. 
Recent years have seen a growing political consensus that some degree of self- 
determination is essential. The Special Committee of Parliament on Indian Self- 
Government (the Penner Committee) recommended as long ago as 1983 ‘‘that the 
federal government establish a new relationship with Indian First Nations and that 
an essential element of this relationship be recognition of Indian self- 
government’. The Penner report was accepted by the Government in March 1984 
and, later that year, a new Government agreed that aspects of self-government 
could and should be dealt with in the context of land claims negotiations. The 
issue today is not whether the aboriginal peoples should have greater control over 
their own affairs, but the nature and extent of that control. 


Self-determination and land claims may be the most important question facing 
the native peoples today, but they are far from being the only ones, There are 
obvious problems in the areas of employment and services, as there are with the 
justice system, and with the /ndian Act itself. These are all matters which are of 
concern to this Commission. 


THE JUSTICE SYSTEM 


The evidence that native Canadians are over-represented in our prisons is 
inescapable. A report prepared for the Canadian Bar Association in 1988 shows 
that 10 percent of the male and 13 percent of the female population in federal 
penitentiaries are Native, although Natives make up only about 2 percent of the 
general population. The situation in provincial institutions is worse. In fact, an 
Indian youngster in Canada has a better chance of being sent to prison than of 
completing university. 


There is a widespread feeling that the system has failed the native peoples, as 
reflected in a number of provincial inquiries, either called for or already in prog- 
ress. Some observers suggest that solutions will come only with self-government: 
greater compatibility with native concepts of justice probably do presuppose a 
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measure of autonomy, and there is no lack of models in Canada and abroad for 
such a solution. But there must evidently be a basic level of consistency with 
national norms, and in any case it does not seem likely that native peoples will 
have control over substantial parts of the justice system for some time to come, 0 
that such control would extend beyond the territories recognized as native areas 
or affect non-treaty Indians. In short, it is likely that the general system will 
continue to apply to many native Canadians; and that system is heavily weighted 
against them. Ways must be found to remove bias and to dispel the view of some 
Natives that the justice system is “white law’. 


One necessary measure is to change the almost uniformly non-native face that 
our police forces present to the native public. It is true that police forces are 
striving to be more representative of the communities they serve, but that effort 
must intensify considerably. The RCMP, Canada’s senior police force, has taken 
some encouraging steps. Its Special Constable Program, while not without 
drawbacks, has at least increased both the visibility and representation of Natives 
on the Force. More recently, the RCMP has also conducted a survey to determine 
just how many native people they employ, in order to develop more effective 
employment equity programs. The Commission will continue to look to the 
RCMP for leadership in these matters. 


But more is required than equitable representation. Even with full native 
participation, non-native officers will continue to deal with native citizens. If they 
are to do so fairly and effectively they need to understand the context of native 
life and the beliefs and concerns of native peoples. This can best be assured by a 
firm commitment on the part of senior management and by thorough cross- 
cultural training programs at the policing level. The RCMP is offering recruits a 
multicultural training program with strong concentration on native issues, a 
modified version of which is also given at the Canadian Police College. This is a_ 
beginning, but police forces in this country have much more to do before they 
can command the confidence and trust of the native communities. 


The same can be said of both the court system and correctional institutions. Over 
the last decade the Commission has had to deal with a number of complaints 
from native inmates, Sometimes they allege individual acts of discrimination, but 
often they refer to what are more properly described as system-wide problems: 4 
prohibition against engaging in native spiritual practices, for example, or the 
absence of programs that are geared to native interests and concerns. The prison 
authorities have shown some flexibility in dealing with these complaints, but 
much more is called for. The Commission will deal promptly with any allegation 
that federal penitentiaries discriminate against Natives, but correctional officials 
must also expand the opportunity of native inmates to express their difference 
and ensure that appropriate cultural and educational programs are made available 


REPRESENTATION IN EMPLOYMENT 


The problems that Natives experience with the justice system are symptomatic of 
the discrimination they face in broader society. The employment equity reports 0) 
federal departments and agencies and private employers in the federal sector 
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underscore this fact and confirm what earlier statistics consistently suggested: 
native peoples are drastically under-represented in employment in virtually every 
industrial sector and every occupation, even in locations like Winnipeg or Regina 
where there is a high concentration of Natives. Within federal government 
departments themselves, where programs to promote native hiring have been in 
place for some time now, the representation of native peoples is abysmal in all 
but the Department of Indian Affairs and Northern Development. Clearly, there is 
much work to be done by all departments to turn this situation around. 


THE INDIAN ACT 


The /ndian Act was amended in 1985 to remove a section that discriminated 
against Indian women by stripping them of Indian status if they married non- 
natives. Despite this amendment the effects of that discrimination linger on: the 
revised Act allows native women to be reinstated as status Indians but does not 
ensure that they will be reinstated as band members or that effective loss of band 
status will not recur. Moreover, many women returning to the reserves have 
found that they have no house to live in and no immediate prospects of obtaining 
one. Their children cannot easily be fitted into an already overburdened school 
system and they are competing with long-standing band members for scarce 
resources. These pressures have resulted in a number of complaints to the 
Commission. 


Some of these problems stem from a substantial underestimation of the numbers 
of those who had been thought likely to seek reinstatement, and a consequent 
inability of some already underfunded bands to meet new demand for housing, 
education and other services on the reserves. Whatever else may be necessary, it 
is evident that sufficient funding must first be made available. Bands must be able 
to provide a reasonable level of service and to enable individuals who are 
returning to assume a legitimate place within the band. Lack of financial support 
from government cannot excuse a failure to correct a discriminatory arrangement 
that was caused, in the first instance, by government. 


The over-riding problem in all this is our notorious difficulty in coming to grips 
with native issues in a comprehensive way. The Globe and Mail has argued 
editorially, and persuasively, that the extent of the crisis warrants a Royal 
Commission, not to add to the long list of existing but ineffectual studies but to 
provide the sort of groundwork, the pulling together of facts, opinion and 
expertise, that would significantly increase the chances of a meeting of minds. 
Others favour more gradualist efforts to build self-government from the grassroots 
level through the kind of local and practical decisions that are now being made in 
some land claims cases. The important point from the human rights perspective, 
is to recognize clearly that the time has come to raise this issue to the very 
highest level of the national agenda. 
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PEOPLE WITH 
DISABILITIES: 

AN INDEPENDENT 
LIFE 


Canadians would undoubtedly deplore the denial of employment or services to 
people because of their colour or their sex. Yet they seem relatively oblivious to 
discrimination which is systematically practised against another large segment of 
the population: those with disabilities. | 
Most companies or government departments obviously do not go so far as to 
prohibit the hiring of people with disabilities or deny them services as a matter 0 
policy. But when a company conducts its business in a building that is not 
accessible to the disabled, or offers a service without regard to the individual's 
ability to benefit from it, the effect is often the same. A person who cannot get 
past the front door most assuredly will not be hired by the company which 
occupies the building; people whose visual impairment prevents them from 
reading ordinary print will not benefit from a glossy publication, no matter how 
freely distributed. 


Discrimination against persons with disabilities is so widespread and so insidious 
as to be almost imperceptible. Consider, for example, the exclusion of the hearing 
impaired from jury duty or the mentally handicapped from the right to vote. The 
general acceptance of these arrangements does not make them more justifiable, 
the courts have recently made plain in granting the right to vote to mentally 
handicapped individuals. More than anything else, the problem is one of 
misguided paternalism: we refuse to recognize that persons with disabilities want 
to work and live independently, and that advances in technology make this 
increasingly possible and productive. 


OVER-PROTECTIVENESS 


This phenomenon is well exemplified by a long-standing disagreement between 
the disabled community and the air transport industry over the requirement for 
attendant care. Disabled passengers believe they should generally be able to decide 
for themselves whether or not an attendant should accompany them on a flight. 
A draft guideline issued by the National Transportation Agency takes a different 
view. It provides that a designated company employee should have an absolute 
right to refuse passage to anyone if that employee believes there is a legitimate 
safety reason for doing so. The Commission has supported the position of the 
disabled in a submission to the National Transportation Agency and is now 
awaiting a final outcome. How this question is ultimately resolved will 
demonstrate just how far Canadian society has come in accepting the notion of 
independent living for all. 


ACCESSIBILITY 


Seven years ago, a Special Parliamentary Committee published the Obstacles 
report which recommended comprehensive corrective action to resolve a number 
of these problems. Canada also joined with other members of the United Nations 
in declaring 1983-1992 the Decade of Disabled Persons. The Government, 
reiterating the principles which would direct its action during that decade, issued 4 
Declaration on the Decade of Disabled Persons in 1985, and called for action 10 
minimize environmental barriers, remove systemic obstacles and remedy social 


ISSUES IN HUMAN RIGHTS 


meme nsnnansnsssnsssssnnemeeenenee en 
attitudes. In 1987, a new Standing Committee on the Status of Disabled Persons 
released a report documenting the failures of federal departments and agencies to 


meet many of the objectives set out in Obstacles, and recommending that 
Ministers be called to account for the performance of their departments. 


The decade is now half over and the fulfillment of these objectives is far from 
certain. To be sure, public recognition has been growing that all Canadians 
deserve to share in the challenges and rewards of employment, and that the 
alternative is both financial and human waste. Buildings are becoming more 
accessible, and more comprehensive standards are being developed to hasten the 
process. All this is to the good, but it would be very far from the truth to suggest 
that the problem has been solved. 


For example, the inaccessibility of several polling stations effectively 
disenfranchised many Canadians in 1984, and again in 1988. The situation has 
improved since 1981 when the Obstacles report called for changes to the Elections 
Act to permit people with disabilities to participate fully in the democratic process, 
but providing appropriate access to some 50,000 polling stations has proved to be 
a complex task. As a result, the Commission is still receiving complaints — two 
elections later — about inaccessible sites, about citizens who have no way to 
leave home but cannot vote by mail, and about persons who have physical or 
intellectual impairments but cannot obtain the kind of accommodation that is 
consistent with their dignity as individuals. 


The banks in your neighbourhood are another illustration. Can a society that 
promotes equality for all be taken seriously when so many of its citizens are 
deprived of this basic service? The problems the disabled face are, if anything, 
exacerbated by recent changes. Automatic tellers, for example, are being installed 
at a great rate, but many of them are so situated and so constructed as to be 
unusable by disabled people. 


Canada Post's commitment to community mailboxes and privatization also 
presents special problems for the disabled. Community mailboxes may mean less 
cost for the corporation, but for persons with disabilities they further complicate 
their right to service. Community mailboxes may be at least temporarily 
inaccessible to those with mobility problems, and they pose unnecessary barriers 
for those with limited manual dexterity or visual impairments. Privatization also 
takes on a special meaning for those with disabilities. More and more, corner 
stores are coming to house postal franchises, but a good many of them are not 
fully accessible. Unless Canada Post insists that they be completely accessible to 
the disabled as a condition of contract, it seems likely that the service provided to 
them will deteriorate, not improve. 


Even telephones are often off-limits to the hearing impaired because of the 
incompatibility of hearing aids and many telephone receivers. The Canadian 
Hearing Society calls this barrier the single most important problem that its 
members face, and estimates that as many as one million Canadians may be 
affected. A simple and inexpensive solution is available: a flux coil which when 
added to the receiver eliminates the interference. With the support of the 
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Commission, the Society is now petitioning the CRTC to see to it that all tele- 
phones that are carried by Canadian suppliers incorporate such a device. 


If the telephone remains the most important lifeline for the average Canadian, 
television is their preferred source of news and entertainment. Without caption: 
however, TV is virtually incomprehensible to many hearing impaired people. 
Again, the technology to overcome this is available at a cost that is not prohibi- 
tive. But broadcasters are still not prepared to caption a sufficient percentage of 
their programs, and the CRTC has been unwilling to follow the advice of con- 
sumer groups and the Parliamentary Committee on the Status of Disabled Persot 
by requiring captioning as a condition of licence. Access to service — and infor- 
mation is a service — is a right guaranteed by the Canadian Human kights A 
The current level of service to the hearing impaired provided by most television 
companies is a denial of that right. 


REPRESENTATION IN EMPLOYMENT 


Finally, the degree to which the disabled face discrimination in employment is 
borne out by employment equity statistics: persons with disabilities are greatly 
under-represented in every industrial sector and in every occupation. In total, 
they make up only 1.6 percent of the federally-regulated workforce, even thougt 
their general availability rate is more than 5 percent. Indeed, the problem is ever 
more severe than it appears, for many of them are so discouraged by the barrier 
to employment and by a society that seeks to shelter rather than make use of 
them, that they have either dropped out of the labour force or never even joine 


There is no shortage of sad examples of the failure to deal decisively with issues 
of concern to disabled Canadians; what is needed now is a plan of action for se 
ting that right. The Commission will work to that end with all advocates for 
equality, from parliamentary committees and community associations to depart 
mental and company officials who set the standards and develop systems. We 
also hope to take a closer look ourselves at some key facilities such as post offic 
or airports to see how well they meet accessibility standards. 


POLICIES ON AIDS AND DRUG TESTING 


The Commission published policy statements in the course of the year outlining 
its approach to AIDS-related complaints and its position on drug testing in relatic 
to employment. Both questions are among the more controversial human rights 
issues in Canada today, and apt to become more so, and both raise the issue of 
what kinds of institutional precautions may properly be taken without dis- 
criminating against the individuals or groups affected. 


Our position on AIDS can be summarized as follows: 


e the Commission will do its part to improve public understanding of AIDS; 


e it will consider complaints of discrimination whether they relate to an actual 
or perceived HIV infection, or even to association with someone who is 
thought to carry the Human Immunodeficiency Virus; 
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e it is prepared, on a case-by-case basis, to assess an alleged occupational or 
service requirement that a person be demonstrably free of HIV infection, but 
only under certain exceptional circumstances, and only on the basis of facts, 
not unsupported fears; 


e employee preferences in themselves neither warrant discriminatory action nor 
justify an alleged occupational requirement. 


While the Commission has so far received very few HIV or AIDS-related complaints, 
the kinds of situations which have caught the public eye generally involve either 
fears of exposure through casual contact or through incidents such as biting or 
spitting on correctional officers. The best available medical opinion is that these 
concerns are not supported by the facts, and that contact of that kind with an 
infected person does not constitute a risk. 


Drug testing, either before or during employment, is on the increase in Canada 
and elsewhere. It raises questions both about an employer’s need to test and 
about the uses that are or could be made of test results. While the cases that have 
come before the Commission usually relate to alleged discriminatory treatment of 
a person who has tested positive on a drug test or who is known to be drug 
dependent, the practice of generalized or random drug testing could potentially 
affect the employment opportunities of practically anyone. It has already been 
implemented in rail and other industries on safety grounds and there is consider- 
able pressure to extend it into other fields. 


Because of the way the Act is written, the Commission’s policy cannot challenge 
the need to test for drugs. It focuses rather on an employer's ability to establish 
that a positive result for a particular substance constitutes a clear and objective 
indication that the person tested represents an unacceptable risk to its operation. 
In any particular situation where the Commission is persuaded by the evidence 
that no correlation can satisfactorily be established between test results and job 
performance, then the employer's defence that testing is a bona fide requirement 
will be rejected. Conversely, where such a link can clearly be made, the defence 
will be given all due consideration. 


Three other considerations are crucial to the Commission's policy. First, drug 
testing should, as far as possible be an individualized assessment related to 
demonstrated job performance. Second, the testing itself must be shown to be 
valid, reliable and accurate. And finally, employers must be prepared to show that 
the person who has tested positive and whose employment is affected cannot be 
reasonably accommodated by reassignment or an employee assistance program. 


Census data, official rhetoric and daily experience all confirm that Canada is an 
increasingly multicultural and multiracial society. But is that the society we 
generally find on our TV screens, in our legislatures, or within our various 
bureaucracies? Is it reflected in our police or defence forces or our department 
stores and transportation companies? Not necessarily, according to employment 
equity statistics. While the overall representation of visible minorities is reasonably 
Close to availability estimates, there is much variation from sector to sector and 
place to place. In Toronto and Vancouver, for example, where availability estimates 
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are over 16 percent, representation levels stand at 12 and 8 percent, respectively. 


Clearly, the gap between today’s reality and our public and economic face still 
reflects serious imbalances in power and involvement in our society. 


Nowhere is that gap potentially more volatile, as recent events have shown, than 
in police forces. We have commented above on the role of the police vis-a-vis the 
native communities. The same observations hold with respect to visible minori- 
ties. Those communities are simply not represented as they should be. More 
active recruitment and better programs within the police to adapt them to 
Canada’s multicultural realities are only the most obvious steps. 


HATE PROPAGANDA 


Inter-racial incidents are the visible symptoms of more pervasive attitudes. Hate 
propaganda, to which Canada is no stranger, feeds upon the same store of 
unavowed fears and prejudices, and its control is hardly less problematic. This 
country is built upon the notion that the free exchange of ideas and opinion is ¢ 
fundamental principle of democracy. Implicit in that freedom is the responsibility 
not to diminish the dignity of our fellow citizens or incite others to do so. The 
balance between these rights is always delicate, and each new abuse brings 
demands for more effective measures to combat racial, religious or cultural 
intolerance. Among the measures most often suggested is new or additional 
human rights legislation. The Commission shares the view that society could 
afford to be firmer in its condemnation of deliberate incitement to racist beliefs; 
the consequences of giving a free run to such propaganda should be kept fresh 1 
our minds. But legal sanctions alone will not do the trick. We need to live and 
promote the multiracial reality in every walk of life. That is much more difficult. 


The role of the Commission in preventing and combatting manifestations of 
racism is by no means legally cut and dried. Of course we must handle com- 
plaints of discrimination based on “‘race, national or ethnic origin’ and, more 
specifically, hate messages of any sort that are communicated by telephone. 
Employment equity is another area where we clearly have our work cut out. Bi 
the problem is broader than that. There is no doubt that, in today’s Canada, slu 
on entire cultural communities persist alongside a new Multiculturalism Act. 
We are also finding it much easier to identify hate propagandists than to bring 
them to book. If racism is not to become the kind of problem in Canada that it 
has become elsewhere, we must take very determined action now to build both 
the legal and community structures to prevent that from happening. 


IMMIGRATION 


An area of particular concern is immigration. For some years the Commission 
had difficulty in even persuading the Employment and Immigration Commissiol 
and External Affairs that its jurisdiction extended to complainants who were 
seeking to sponsor relatives from abroad. It took a court battle and a Federal 
Court decision to confirm that Canadians who find themselves in that situation 
may indeed be “‘victims” of discrimination. The Commission at present has ove 
4() complaints outstanding in which, in one way or another, it is alleged that 
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Canada may be exercising a double standard with respect to people of non- 
European origin. 


That Canada enjoys a reputation as a haven for the persecuted and oppressed is 
clearly one reason why, in a shrinking world, more and more strangers are 
coming to our door. The often heated debate over recent refugee legislation made 
the point, however, that we are not without a strong streak of xenophobia and 
that not all Canada’s cultural communities are seen with the same racially impar- 
tial eye. A number of highly publicized inter-racial incidents has also helped to 
alert us to a growing potential for racial injustice in Canada, and a growing need 
to reinforce the individual freedoms and equal opportunities which our country is 
supposed to stand for. 


Tired as we may be of the observation that Canada has an aging population, its 
implications are inescapable, and some of them may even be quite positive for the 
cause of human rights. Whatever the street-corner philosophers may say, careful 
Studies refute a simplistic association between aging and declining productivity. 
Human rights commissions have emphasized for years that the individual's 
desires and abilities, not stereotypes or arbitrary age limits, should be the main 
determinant of when he or she retires. Opponents have argued, although not 
always in so many words, that mandatory retirement provides a graceful way to 
get rid of dead wood and make room for younger — and coincidentally cheaper 
— saplings. 


LOOKING AHEAD 


Demographers predict that one in every five Canadians will be over 65 by the 
year 2021. In the circumstances, we may have no choice but to rethink the 
notion of automatic decrepitude; like older homes, older employees may and 
should be rehabilitated as valuable properties. The plain fact of the matter is that 
the older worker is, by and large, just as capable of doing a job as anyone else. A 
sadder fact is that this truth has not made much of a mark on actual work 
practices. 


Older workers may not only be forced to retire whether they want to or not, but 
when they are still within mandatory retirement age and unlucky enough to be 
laid off, they have a much harder time in finding a new job. Particularly when 
the workforce is being reduced, misconceptions about the abilities of older 
workers are easily perpetuated. When the facile stereotypes are tested, they come 
apart. As a recent International Labour Organization publication noted, a survey 
of 300 US. firms found that, compared with young workers, older employees 
have lower turn-over, demonstrate greater loyalty, are more conscientious, show 
better judgement, and have fewer accidents and better morale. Not a bad combina- 
tion of assets. 


All these are facts which have been reconfirmed on more than one occasion, 
most recently by the Parliamentary Committee on Human Rights in a report pub- 
lished in August. We join with the Committee in strongly recommending an 
action program to redress age discrimination in all its forms. 


ISSUES IN HUMAN RIGHTS 


SEX, MARITAL 
AND FAMILY 
STATUS 


The most pervasive and persistent form of discrimination in our society is sex di 
crimination, perhaps because it blurs so easily into preconceptions about cultural 
and biological roles. Nowhere is this more obvious than in the areas of employ- 
ment equity and equal pay. For more than a decade, the Canadian Human 
Rights Act has required that women receive their due if they are doing work that 
is comparable in value to work done by men. Yet the sex-based wage gap in this 
country — the average difference between what female employees and their ma 
equivalents earn — has barely changed at all. A woman is still only paid 

65 cents to the man’s dollar, and the process of adjustment shows little sign of © 
speeding up. | 


REPRESENTATION IN EMPLOYMENT 


The first fruits of the Employment Equity Act are discussed in the next chapter. 
The point may be made here that, while women are not fundamentally under- 
represented in employment — they form 41 percent of the federally-regulated 
workforce — they are still concentrated in low-paying and often traditionally 
female occupations. Women constitute 84 percent of clerical workers but are sti 
rarity in the boardroom. Only 4.6 percent of upper-level managers are women, 
and it is difficult to predict that they will soon assume positions of power when 
the statistics show that only one of ten upper-level hirings is a woman. Even 

where women have begun to make inroads into traditionally male occupations — 
— or where they have reversed a previous male dominance, as is the case with 
bank tellers, for instance — both the biological and cultural cards can still be 
stacked against them. Normal assertiveness is liable to be treated as a stepping oul 
of character, and there is a perceptible closing of male ranks to define and protec 
the hallowed turf. : 


BENEFITS 


The treatment of pregnant women or women who have recently given birth is 
another clear example of sex bias. There have been some gains in this area, how 
ever. Most employers now understand and accept that denying a job for reasons 
related to pregnancy is discriminatory, and they are reasonably prompt about 
making amends where such a denial has occurred. Generally, employees who 
become ill during their pregnancy are now able to use their sick leave to cover 
their absence from work; in the past they were forced to use a portion of their 
maternity leave, which provides lower benefits in most cases. 


The Commission would like to see the use of sick leave taken one step further. 
For most women, there will be a time near the end of pregnancy and in the days 
following childbirth when her physical condition will prevent her from being on 
the job. The Commission is of the view that sick leave benefits should be availabl 
to cover this period when a woman is unable to work. We feel that in such cit- 
cumstances, a woman is as much entitled to use paid sick leave as is any other 
employee who is absent for medically certifiable reasons. 


The type and level of benefits offered to new parents through the Unemploymenl 
Insurance Act also continue to trouble the Commission. Biological parents receiv 
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benefits, payable to the mother only, for reasons related to childbirth. Except in 
very rare circumstances, they receive no benefits for the purpose of child care 
Adoptive parents, on the other hand, do receive child care benefits. Greater equity 
could be achieved, in our view, if biological parents were entitled to the same 
level of child care benefits as adoptive parents. This argument was made by the 
plaintiff in Schachter v. Canada et al before the Federal Court. The Federal 
Court agreed; Judge Strayer’s decision, which has been appealed by the Depart- 
ment, held that the Act should provide both for the payment of maternity benefits 
and child care benefits to biological parents. This change would not only bring 
more fairness to the system, it would also make it possible for fathers, as well as 
mothers, to receive income support for periods spent at home taking care of a 
new child. 


The year also saw a male challenge to the practice of making family allowance 
cheques payable in the mother’s name. Historical reasons why this seemed sen- 
sible have, along with many other phenomena of the kind, somewhat faded with 
the years and with changing family structures. That a father may be just as 
proper a recipient of the allowance cheque as the mother, depending on circum- 
stances, is already reflected in policy revisions put out by Health and Welfare 
Even these, however, are not to everyone's satisfaction, and the matter is now the 
subject of a challenge under the Charter of Rights and Freedoms. 


All who work in human rights understand the degree to which discrimination 
against women is imprinted in the fabric of society. We know that the effort to 
change this and to create a truly non-discriminatory environment will involve 
changing some deeply held attitudes. This is one reason why human rights agen- 
cies are charged with the responsibility to do more than investigate complaints. 
Complaint investigation is an essential foot in the door, not just for determining 
whether an act of discrimination has occurred, but also for laying the systemic 
groundwork that will eventually make such practices as unacceptable in our era 
as child labour or religious persecution became in centuries past. The process is 
one of gradually pushing back the limits, but pushed back they will be. 
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EMPLOYMENT 
EQUITY AND 
THE 
COMMISSION 


Among the 85 recommendations of the Parliamentary Committee on Equality 
Rights some three years ago was the proposal that our Act be amended “‘to 
ensure that it covers systemic discrimination, that is, practices that may not be 

obviously discriminatory in their formulation or nature but that, in their result, 
have an adverse impact on those who are protected from discrimination by the 
Act’. The areas in which that form of discrimination is most often manifest are 
those of employment and pay, two areas where true equality is notoriously diffi- 
cult to achieve or maintain. 


The Commission has always been of the view that our Act encompasses the con: 
cept of systemic discrimination and makes it clear that special measures are 

appropriate to deal with its effects. The most obvious of these effects occur in 
employment, and the Commission has done its best to make use of complaints 0 
inequities to introduce a planned and progressive approach to reducing this form 
systemic discrimination. Butit is only recently that we have been given a more complet 
set of tools to tackle this form of systemic bias in a more comprehensive manne, 


The proclamation of the Employment Equity Act in 1986, like the establishment 
of corresponding guidelines for the federal Public Service in 1983, requires 

all sizeable employers in the federal sector to ensure that their hiring, firing, 
promoting and training procedures are fair to all groups. The overall employment 
data are to be submitted to the Canada Employment and Immigration Commis- 
sion, and through it to this Commission. They must also be made public so that 
anyone can see how employers are doing to ensure equality for the under- 
represented groups: women, visible minorities, disabled persons and the 
aboriginal peoples. 


The Employment Equity Act further directs employers to eliminate illegal employ- 
ment barriers and correct their effects by instituting positive hiring policies and by 
taking whatever other measures may be necessary to achieve equitable representa: 
tion of those groups. A key corollary to that requirement is the annual prepara- 
tion of equity plans that establish goals and timetables for making the necessary 
changes. These will also be subject to scrutiny. In the House of Commons on 
December 23, the Minister of State for Employment and Immigration explained 
the process in the following words: 


“What will happen from now on is that the Act will be monitored, not by the 
Government but by the Human Rights Commission. ’ 


Employers and interest groups appearing before parliamentary committees have 

also expressed their belief that the Commission can and should handle this role 
and that it is the most appropriate existing body to investigate the causes 

of persistent inequities in employment. The Commission has every intention of 

following what we see as Parliament’s wishes in this matter, and playing the rol 
assigned to us as vigorously as possible. 


PUTTING EMPLOYMENT EQUITY INTO EFFECT 


Our own Act empowers the Commission to take steps to ensure that there is full 
equality of opportunity in employment, and more particularly that individuals 0 
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groups who have been disadvantaged in employment can obtain a remedy. The 
process for achieving this goal has traditionally involved the investigation of com- 
plaints, to ensure that employers whose employment systems discriminate, 
whether consciously or not, make the necessary adjustments. The Employment 
Equity Act now requires them to define what needs to be done to make up for 
past inequities and to file reports annually with the Minister detailing the relative 
representation, hiring, promotion and termination of the four designated groups. 


That the goal of employment equity will one day be realized is not in doubt. How 
and when it will be achieved is less clear. The interested players can work 
together to ensure more equitable representation or they can approach the task as 
antagonists. The Commission believes that, at this stage in the proceedings, the 
former offers the best chance of success. It has therefore made constructive 
cooperation the centrepiece of its plan to implement the Act. But the law must be 
enforced firmly and convincingly, and the Commission is as prepared to initiate 
complaints as it is to foster joint action. 


THE RESULTS SO FAR 


The Commission reviewed and assessed all 368 employment equity reports filed 
in 1988 by federally-regulated employers with more than 100 employees. Analysis 
showed that most employers have significant under-representation problems. 
Some target groups were better represented in some industries and in some job 
categories than others. In the banks, for instance, women were reasonably 
represented in most job categories, but they also tended to cluster in the lower 
salary brackets of management levels and were all but absent at the top. In indus- 
tries such as transportation and mining they were restricted almost entirely to 
clerical jobs. Visible minorities were also not doing too badly in the banking 
industry, but were conspicuously under-represented in the transport sector, even 
in cities like Toronto and Vancouver where the visible minority population is well 
above the national average. 


Two groups which were poorly represented virtually everywhere, and in all 
industries, were the aboriginal peoples and the disabled. The underemployment 
of native people was marked even in places like Winnipeg and Regina where there 
are large Indian populations. In high risk industries like mining and the railroads, 
where one might expect employers to retain workers who are disabled on the job 
by placing them elsewhere in the operation, the level of employment of disabled 
people was unacceptably low. 


In December, the Minister of State for Employment and Immigration tabled her 
first Annual Report to Parliament under the Employment Equity Act. The report 
is an overview of the data provided by employers, and at the same time confirms 
in greater detail the under-representation of all designated groups and their share 
in hirings, promotions and terminations during 1987. What concerns the Com- 
mission in the months ahead is to pinpoint the employment systems and prac- 
tices which have led to the present state of affairs, and to work with employers to 
eradicate those problems. 
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As the CEIC report points out, yearly assessment of employers’ performance is 
indispensable both to determining the effectiveness of the Act and to introducing 
any amendments that may be required. In 1991 and every third year thereafter, a 
parliamentary committee is to evaluate what the Act has done in the federal 
sphere to bring about a society in which no one will be denied employment, or 
the benefits that go along with it, for reasons other than those of personal abilit 
That is a very solemn undertaking, and we have to point out that, in the case ol 
the employers covered by the Act, we are at present a long way from respecting i 


FEDERAL SECTOR REPRESENTATION 


Although the official Treasury Board report published at the end of the year puts 
its best foot forward, analysis of the latest Public Service figures reveals that 
matters are not all that much better in federal departments and agencies, despite 
their having been subject to a policy on employment equity for several years. Vel 
few have a fair level of representation of all designated groups, and many seem 
have made very little effort to produce the necessary changes. The report indi- 
cates that the overall representation of the four groups in relation to avail- 
ability estimates* is: aboriginal peoples, 1.6 percent to 2 percent availability; 
persons with disabilities, 2.6 percent to 5.4 percent; visible minorities, 
2.7 percent to 6.4 percent; and women, 39.9 percent to 37.3 percent. It is, of cour 
the details behind these aggregates that are most telling. To illustrate: 


e if one takes the Department of Indian Affairs and Northern Development out. 
the calculation, aboriginal representation falls precipitously to under one 
percent; 


e women professionals make up under a quarter of the Public Service whereas 
the national availability estimate for female professionals is over 50 percent; 
even when allowances are made for some differences between the job compc 
sition of the professional category in the Public Service and that of the generé 
work force, this is a major disparity; 


e the visible minorities, on the other hand, fare reasonably well in the profes- 
sional group, but their numbers are negligible in the blue collar categories an 
well below national work force figures in all other areas; 


e people with disabilities come off poorly in the management, professional, 
semi-professional and supervisory ranks, and are well below par virtually 
everywhere. 


OTHER INSTITUTIONS 


A third but important group consists of public organizations which are neither 
within the Public Service proper nor federally-regulated bodies covered by the 
Employment Equity Act. \t includes a number of small agencies, but also the 


* The availability estimates used by Treasury Board are the working age populations 
determined by the 1986 Census. Salesworkers have been excluded from these esti- 
mates as no such occupational categories are reported for the federal Public Servict 
should be noted that female availability is reduced from 44 percent to 37.3 percent 
a result. 
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Canadian Armed Forces, the RCMP and the National Research Council, and 
accounts for some 120,000 employees. We are writing to the heads of these agen- 
cies to suggest that they adopt essentially the same reporting and planning 
systems as those set out in the Act, and to indicate that the Commission will be 
monitoring their performance. 


WORKING FOR CHANGE 


In October, as an initial step, the Commission decided to invite 11 employers, 
including five federal departments, to join with it in a review of their equity data 
and employment systems. They are: Transport Canada, the Department of 
National Defence, Fisheries and Oceans, Revenue Canada (Taxation) and External 
Affairs; and, in the private sector, National Bank of Canada, Canadian National 
Railways, Canadian Pacific Express and Transport, Denison Mines, Marine Atlantic, 
and the Saskatchewan Wheat Pool. All employers have responded positively to a 
request for cooperation, and the Commission is working with them to refine their 
data on employment opportunities for the designated groups. This, of course, by 
no means exhausts the possible action to enforce the Act: employers can be held 
accountable for failures to follow the law, and legal challenges or third party com- 
plaints are not only foreseeable but have in fact begun. 


At year’s end, a Toronto group representing disabled persons filed complaints with 
the Commission alleging that nine companies had discriminated against their 
community in their hiring practices. The nine companies involved are: Canadian 
Imperial Bank of Commerce, Bank of Montreal, The Royal Bank of Canada, Scotia 
Bank, The Toronto Dominion Bank, Bell Canada, Canadian Broadcasting Corpora- 
tion, Canadian National Railways and Canada Post. To make more efficient use of 
resources and to cover a wider selection of employees, the Commission used 
these complaints investigations as a basis for proposing a simultaneous review of 
those companies’ treatment of other designated groups. 


Six months after all the relevant data were made available to it, the Commission 
had thus begun a comprehensive examination of the employment practices of 
nineteen organizations in the federal sector. These organizations represent a total 
of about 445,000 employees, or about 48 percent of all employees that the Com- 
mission proposes to cover* It was also in the process of contacting the remaining 
employers which are subject to the Employment Equity Act or the Treasury Board 
employment equity policy, to check on the measures they are taking to monitor 
their own employment systems. All this evidently represents little more than a 
beginning. With cooperation from all sides, we expect, however, to be able to 
indicate more substantial results in a year’s time, along with our observations on 
continuing shortcomings and ways to improve performance. 


Equal pay for work of equal value is more complex than it sounds: even if it is 
accepted that today’s wage scales reflect yesterday's sexual stereotypes and a con- 
sequent tendency to undervalue “women’s work’’, it is considerably less clear 


* There are some 590,000 employees in those federally-regulated companies which fall 
under the Employment Equity Act, 215,000 public servants to whom Treasury Board 
policy applies, and approximately another 120,000 in the third group. 


EMPLOYMENT EQUITY AND EQUAL PAY 


how to correct the resulting inequities. The equal pay principle may be acceptable 
to many, but there is much less agreement about how it translates into a sound | 
process of wage adjustment. 


Where two groups — one predominantly female and the other predominantly 
male — are doing essentially the same or the same kind of work for the same 
employer, and only the wages are different, the solution may be relatively 
obvious. But where two such groups are doing dissimilar work, let us suppose 
under different collective agreements and with different hours of work, answers 
to such questions as the relative value of their work, and how they should be 
paid, are far from self-evident. 


Notwithstanding the difficulties, Parliament and a number of provincial legisla- 
tures have subscribed to the principles of equal pay for work of equal value in . 
one form or another. The task is to give effect to those commitments, and the 
choice of weapons is not unlimited. The vehicle chosen by Parliament is the 
Canadian Human Rights Act. The Act describes unequal pay for work of equal 
value as ‘‘a discriminatory practice’, provides some criteria for work assessment 
(skill, effort, responsibility and working conditions) and then, in effect, leaves the 
matter there, on the apparent assumption that it will be adequately dealt with 
under the main operating provision of the Act: complaint investigation. 


In the view of the Commission, this is not by itself an adequate approach. A 
complaint-driven mechanism may be effective where discrimination is an excep- 
tion to normal behaviour, and can be identified as such and remedied accord- 
ingly. But experience has shown that in certain sectors, sex-based pay inequities 
are the rule rather than the exception. Complaint initiation and investigation 
alone cannot resolve this kind of problem. 


The complaint-driven model is not the only method of moving toward complr- 
ance, however. The principal characteristic of the approach chosen in other juris: 
dictions, Manitoba and Ontario for example, is to require employers to ensure that 
their establishments are free of sex-based disparities and to show that they are in 
compliance with the law. The Commission therefore recommended in 1987 that 
section 11 of the Act be amended to require employers to develop and implement 
job evaluation and compensation systems that would eliminate this form of sex 
discrimination. Thus far, the government has chosen to take the line that changes 
are not necessary, or in the words of the responsible Minister that it would be 
“premature to move into some new aspect when things are clearly getting con- 
siderably better” 


We wish we could agree. The evidence, in our view, is clear that, without a 
positive obligation to develop and implement pay equity plans, employers will 
continue to show no more than half-hearted compliance. The results are 
documented below. 


COOPERATION WITH LABOUR CANADA 


So far, all advances in the equal pay area have come about as a result of 
individual complaints, most of them filed by unions. One is entitled to ask why 
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this is so, when the Commission itself has the authority to initiate complaints. 
The answer is that, while the Commission can initiate a complaint when it has 
“reasonable grounds”’ for believing that an institution is engaging in a dis- 
criminatory practice, its investigators have no statutory authority on which to 
establish such grounds; they cannot, for instance, carry out inspections or 
examine employers’ job evaluation and pay plans. If a complaint cannot be filed 
without reasonable grounds, and if evidence to provide reasonable grounds is 
only obtainable after a complaint is filed, the Commission finds itself in an 
impasse. For all practical purposes, it is impossible for it to establish adequately 
whether an employer is in fact complying with pay equity principles. And even if 
it could, the complaint mechanism by itself could not enforce across-the-board 
compliance since a complaint deals only with one specified group or individual 
and cannot readily be generalized to cover others. 


The Canada Labour Code, however, gives Labour Canada inspectors the power 
to act “as if” a breach of section 11 of the Canadian Human Rights Act were a 
breach of the Code. Does that authority not accomplish what we are looking for? 
Not entirely. Labour Canada inspectors do indeed have the power to examine 
books, payrolls and other documents relating to wages and other matters affecting 
employees. And they can, in effect, use their powers to ascertain whether a dis- 
criminatory practice has been or is being engaged in. What seems to be unclear at 
the moment is how the Department should proceed with respect to its obligation 
to report discriminatory practices to the Commission. 


As things stand, Labour Canada is committed to a program to educate employers, 
and to encourage voluntary compliance with our Act. Where compliance is not 
forthcoming, the Department can name those employers it finds in possible viola- 
tion of the Canadian Human Rights Act and pass along the relevant information 
to the Commission for complaint action. The information that has so far been 
received, however, has been broadly statistical in nature with no employers named. 
The Department has carried out an evaluation which covers this arrangement and 
is mulling over the results. Piecemeal progress may be possible under the present 
arrangements, and we shall do what can be done in cooperation with the Depart- 
ment, but we remain firmly of the view, as suggested in Chapter I, that only legislative 
amendment, along the lines followed by other jurisdictions, or in the employment 
equity legislation, will open the door to a comprehensive pay equity program. 


JOINT UNION-MANAGEMENT INITIATIVE 


The situation within the federal government is no more satisfactory. Administra- 
tive delay and bureaucratic infighting remain more the hallmark of the program 
thus far than any genuine move toward pay equity. 


The government and opposition parties committed themselves as far back as 1984 
to studying the extent of sex-based pay inequities in the Public Service and to 
introducing corrective action. The commitment was reiterated in the 1985 Speech 
from the Throne, and Public Service employee bargaining agents were invited to 
join with the government in conducting such a study. Planning for the study by 
a joint union-management committee began in 1985. 
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Although not officially a party to the study, the Commission has taken part as ar 
observer to ensure that the requirements of the Act are being respected. Pending 
the results, the Commission also agreed not to proceed with group complaints ot 
file when the study began or others submitted while it was in progress. Two suc 
complaints are being held in abeyance, one on behalf of approximately 

50,000 employees in the Clerical and Regulatory Group and another on behalf of 
approximately 1,500 members of the Nursing Group. Another four previous settle 
ments are being treated as tentative until the outcome of the study is clear. 


The Commission’s role vis-a-vis the joint committee is a delicate one no doubt. 
But it cannot be ignored that four years have come and gone, and there is still 
some considerable way to go before an adequate program for dealing with sex- 
based inequities, let alone eliminating them, will have been established. Progress 
has in fact been excruciatingly slow: the joint study has taken considerably long 
than planned and is still incomplete. There is no question that this makes the 
prospect of a positive approach to the private sector even more problematic. If th 
federal Public Service cannot handle pay equity, what are its chances elsewhere? 


The slowness of the process not only creates a bad impression, it casts a shadow 
on the sincerity of the commitment to the whole concept. The truth of the 
matter seems to be that the economic and other implications of even the most 
consensual and gradual transition to an equal pay regime are so complex and fat 
reaching that the bureaucratic mind is inclined to put off the evil day. The Com- 
mission recognizes the size of the task and the potential costs; having said that, 
however, we can see nothing to be gained by dragging out the process. Either 
government means business on equal pay or it does not. 
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ASE WORK 


In a given year, the Commission will have brought before it anywhere from 400 
to 700 cases. As the years go by the patterns in this case work change, sometimes 
gradually and sometimes more dramatically, as issues flare, interest groups 
become more active, and new case law emerges. In this chapter, we present a 
review of the principal issues investigated or decided in 1988. It reflects the 
shifting emphases in human rights work at the federal level. 


The Commission’s case load can be stratified in several ways. First come the tens 
of thousands of enquiries from people who may want to test the waters for a 
complaint or simply are in search of information, or perhaps a reference to a 
suitable agency. Out of all of these contacts, a file will be opened on some 1,500, 
and Commission staff will begin exploring whether there may be sufficient 
grounds for a formal complaint. Once a complaint has been duly filed, the Com- 
mission itself is called upon to decide whether, given all the circumstances of the 
case so far, there are grounds for an official investigation. If not, the complainant 
is notified that the Commission will not deal with the case and the reasons for 
that decision. 


The investigation proper represents the next important phase in the Commission's 
work. Occasionally, the complainant and the respondent will arrive at a settle- 
ment as the investigation unfolds, or even before it gets completely underway. 
More often, the process will continue until the investigator has as complete an 
account of the respective positions and as much supporting evidence as are neces- 
sary to report the case to the Commission for decision. The Commission then 
decides whether further action is warranted. If the Commission is persuaded that 
it is, one of two things is possible: the matter is referred to a specialist in concilia- 
tion who will try to work out a suitable remedy with the parties; or if concilia- 
tion fails or seems out of the question, the Commission will request that a 
human rights tribunal be appointed to decide the issue. 


As the case load progresses from year to year, both the practical and the judicial 
interpretation of the Act become more refined and, with them, we hope, the Com- 
mission's ability to do justice to the often troubling human conflicts that are 
brought to its attention. Not all complaints will stand up to the tests required to 
prove discrimination, but whether they do or not, they can still help to provide 
important social and legal yardsticks for measuring just how equal our equal 
opportunities really are. 


ACE, It is not uncommon in human rights matters to find one right pitted against 
another. The Act allows the use of special programs to make up for a history of 
JLOUR, disadvantage against particular groups. Inevitably these catch-up activities run up 
ATIONAL OR against the expectations of more established groups. Such was the case when an 
[HNIC applicant for a foreman position with a territorial government lost out to a native 
candidate. The government’s native employment policy gave hiring preference to 
RIGIN qualified native people. The purpose of that policy was twofold: to overcome a 


historical disadvantage in employment and to ensure a more representative 
service to the public. Since the evidence showed that aboriginal people were seri- 
ously under-represented in supervisory and management positions with the 
government, and since the successful candidate was shown to be qualified, the 
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Commission took the view that the employer was carrying out a special program 
such as the Act provides for and therefore dismissed the complaint. | 


Employment was also the issue in the case of a black man applying to enter the 
RCMP as a Regular Member. He was told that he lacked the necessary age and 
experience and should re-apply in two years. After acquiring that experience in 
the military police, he applied to the RCMP for a position as a Special Constable, 
and was again rejected. This time, he was told that his rejection was based on 
statements made during his original interview. He denied having made such state 
ments and filed a complaint alleging that the refusal was based on racially-motivate 
interpretations of his answers. Investigation confirmed his allegations, and in a 
conciliated settlement, the RCMP agreed to invite the complainant to re-apply for 
employment as a Special Constable or Regular Member. It also agreed not to 
invoke the reasons used to refuse employment on the two earlier occasions as a 
barrier in considering his new application for employment. An essential part of 
the agreement was the Force's undertaking to backdate the complainant's positior 
on its national waiting list to the date of his second application. 


An employer’s responsibility for harassment was at issue in Hinds v. Canada 
Employment and Immigration Commission. A Human Rights Tribunal 
found CEIC responsible for the racial harassment of a black employee, although _ 
the identity of the harasser could not be determined. Mr. Hinds, a long-time CEIC 
employee, received an anonymous and insulting letter through the Department's 
internal mail system. The Tribunal did not hold the CEIC liable for the incident 
itself but essentially for failing to carry out any real investigation or deal sensi- 
tively with its effects on Mr. Hinds. Mr. Hinds was awarded $7,154.35 in wages 
that he would have earned if the experience had not prompted him to retire 
prematurely, together with $4,000 for hurt feelings. 


As part of a conciliated settlement, an employee of Voyageur Colonial also 
received $1,000 for legal expenses and $3,000 for suffering caused by racial 
harassment by his supervisor and the company’s failure, after management had | 
been informed, to do anything about it. In addition to financial amends, 
Voyageur updated its non-discrimination policy to make managers and super- 
visors accountable for such acts, and also agreed to an education program to 
make them more sensitive to the nature and consequences of discrimination. 


Another Human Rights Tribunal found, in Francois v. Canadian Pacific : 
Limited (CP Rail), that the company was not liable for the racial harassment 
that had been suffered by the complainant. The allegation that Mr. Frangois’ pa 
tion had been abolished because of his race was not found to be substantiated; 
there had been at the time a genuine need to reduce staff because of budget cuts 
The fact remained that Mr. Francois had been racially harassed by an unidentifie. 
person. In this case, however, the company had not only treated that act as una 
ceptable, it had tried to mitigate its effects by conducting an appropriate invest 
tion and compensating Mr. Francois for the losses he had suffered. | 


The Commission chose to refer directly to tribunal important issues arising fron | 
several complaints against the Church of Jesus Christ Christian Aryan Nations. I 


was alleged that the Church was responsible for transmitting hate messages 
against particular racial and religious groups by telephone, a direct violation of the 
Act. The Commission investigation showed that a personal column invitation to 
newspaper readers to call at a particular number resulted in their hearing weekly 
messages that were plainly derogatory of several groups. The respondent did not 
attend the hearing, which was held in October and November. A decision is 
awaited in the new year. 


The two most common forms of sex discrimination to be referred to the Commis- 
sion are complaints of discrimination in employment and complaints that certain 
benefits are inequitably distributed. The results, of course, may go either way. 


In the case of a female department head who complained that she had, for 
several years, been paid less than her male counterparts for work of equal value, 
an objective job evaluation indicated that her responsibilities were fully equivalent 
to those of the other department heads. The employer agreed to adjust her salary 
to the level of the others and to provide $10,000 back pay. 


A Human Rights Tribunal handed down a similar decision in O’Connell, Chirka 
and Oxendale v. Canadian Broadcasting Corporation. The three women in 
this case felt that the CBC had denied them special assignments — and the chance 
of overtime pay — in a technical area of work. The Tribunal found that the Corpo- 
ration had prevented them from pursuing their careers to the limit of their per- 
sonal capabilities and awarded them sums ranging from nearly $5,000 to over 
$9,000 in compensation for lost opportunity, lost wages and hurt feelings. 


Another Tribunal, in MacInnis v. Canadian National Railway Company, found 
that the complainant had not made good an allegation that her sex was the 
reason she had not received proper training or testing for a job into which she 
wanted to transfer. In the Tribunal’s opinion, the training had been adequate and 
the testing fair; her failure to obtain the desired transfer had been genuinely due 
to limitations in her own performance. 


Both tribunals and the Commission are frequently called upon to deal with 
employers’ responsibilities to female employees who are pregnant or at home 
caring for a newborn infant. In the case of McAlpine v. Canadian Forces, further 
term employment was refused to a pregnant member of the Reserves because 
Canadian Forces policy provided that a pregnant woman could not be engaged in 
the Armed Forces. The Tribunal ruled that the complainant would have been 
capable of carrying out the required clerical duties for most of the term for which 
she would have been employed. It therefore awarded her lost wages which 
amounted to $3,494.45 and $700 for hurt feelings, as well as the unemployment 
insurance benefits that she would have been entitled to had she had the job. This 
final point is, however, before the Federal Court of Appeal. 


A Tribunal dealing with the complaints of Poliquin, Mongrain and Labelle v. 
Department of National Defence found no sex discrimination where the 
employer refused to re-hire three women who would not have reported to work 
because they wished to stay home with their newborn children. The Tribunal 
considered it essential that these women be available for work because they were 
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supply teachers at a language school. In this case, attendance at work for the duratio 
of their term employment was deemed to be a bona fide occupational requiremen 
Ms. Mongrain has asked that this decision be placed before a review tribunal. 


MARITAI It is not always clear where sex discrimination ends and discrimination based on 
STATUS marital status begins. Certainly, it is more often women than men who bear the 
brunt of these distinctions. In Cashin y. Canadian Broadcasting Corporatiot 


an allegation of sex discrimination was dismissed at an early stage in the seven- 
year process that culminated in a 1988 Supreme Court decision to deny CBC leay 
to appeal. For the last several years, therefore, the main focus of this case had 
been the question whether the identity and profession of Mrs. Cashin’s husband 
were a proper concern of her employer. The complainant's contract as a reporter 
had not been renewed because her husband became a member of the Board of 
Petro-Canada and CBC was allegedly worried about how audiences might react t 
a perceived conflict of interest. It was apparent at the hearing before the Federal 
Court of Appeal that she had been treated differently not only because she was 
married, but because she used her husband's name, and because her husband's 
public identity was thought to give rise to a potential conflict. Elements of 
compensation for Mrs. Cashin were still under discussion at the end of the year. 


The scope of the words ‘‘marital status’, or “‘civil status” in Quebec, have pro- 
voked a great deal of legal discussion, and a number of other cases which had 
been before the Commission were the subject of court decisions in the course of 
the year. In the case of Druken, Isbitsky, McMillan and Bérubé v. Canad 
Employment and Immigration Commission, a Tribunal had found that 
the complainants were discriminated against in that a provision of the Unemplo 
ment Insurance Act prevented their receiving U.I. benefits because they worked 
for their spouses’ companies. The Attorney General of Canada’s appeal of that 
decision was dismissed by the Federal Court of Appeal. Moreover, in upholding 
the Tribunal awards to the complainants, the Court went on to say that, where 
there is a conflict between an existing law and subsequent human rights legisla- 
tion, the latter repeals ‘‘by implication the other inconsistent legislation’. The 
Attorney General has sought leave to appeal to the Supreme Court. 


A Human Rights Tribunal which considered the case of Rinn and Russell v. 
Keewatin Air Limited concluded that one of the complainants, Mr. Russell, 
had indeed been released by the airline because he was married and the compal 
found it more convenient to employ single pilots. The respondent was ordered t 
pay him $24,487 in lost earnings and general damages. 


In the case of Schaap and Lagacé v. Canadian Armed Forces, the issue 
was whether the CAF requirement that occupants of married quarters be legally 
married discriminated against those, like the complainants, who were at the tim 
living in a common law relationship. A Tribunal had found that Schaap and 
Lagacé had been discriminated against because of that relationship but did not 
consider that it fell within either ‘‘marital status” or “family status’, as those 
terms are used in the Act. The Federal Court of Appeal set aside that decision an 
sent the matter back to the Tribunal to determine an appropriate remedy. 
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Ageism, as the Parliamentary Committee on Human Rights has dubbed it, almost 
invariably crops up in an employment context and centres on two main issues, 
The first is whether the employer has, either overtly or covertly, used the factor 
of age to screen out candidates or release employees. The second is whether there 
is any justification for selection or rejection on the basis of age that will meet the 
tests imposed by the Act. 


Age discrimination is, of course, partly in the eye of the beholder, Such was the 
case when a 40-year-old TV technician in Manitoba complained that he had been 
denied a lateral transfer to a cameraman position in Alberta because of his age. 
The successful candidate was 24 and already doing the cameraman job. The 
Commission was unable to find any evidence that age was a factor in the hiring 
decision and was satisfied with the employer’s demonstration that the successful 
candidate was better qualified than the complainant. In this case, the allegation of 
discrimination did not stand up and the Commission dismissed the complaint. 


Conciliation seldom works when the respondent is applying an age-based policy 
to which it is strongly committed. In that situation, a tribunal hearing becomes 
almost the only way of resolving the complaint. This was the case when the 
flight crew of the Department of Transport’s executive flight service lost their posi- 
tions when the Department transferred that function to the Department of 
National Defence. The agreement between the two Departments included an 
understanding that there would be no integration of civilian personnel into mili- 
tary flying operations. The displaced staff were declared surplus and laid off by 
the Department of Transport. Twenty pilots and eight flight attendants filed com- 
plaints against both Departments, alleging that Transport had entered into an 
agreement which deprived them of job opportunities and that DND had refused to 
employ them on the basis of their age. Their average age was 51, and DND sets 
maximum age limits for joining various military occupations, the upper limit 
being 24 for pilots and 33 for some other skilled occupations. Retirement age for 
flight crew is set at 55. The issue was sent to tribunal. 


A Tribunal appointed to inquire into the complaint of Kearns vy. P. Dickson 
Trucking Limited and Brazeau Group found that the employer had indeed 
released Mr. Kearns because of his age and not because his sales area had too 
little potential, the defence the company had put forward. At 69, Mr. Kearns was 
a successful salesman. One day, he was asked if he was going to retire and replied 
that he planned to work until he was 70. He was then sent a letter saying that 
his services were no longer required because the sales area for which he was 
responsible lacked growth potential, and the respondent went on to hire a 
younger salesman to cover part of the same area. The Tribunal had no doubt that 
age was the determining factor for Mr. Kearns’ release and he was therefore 
awarded $35,137 in lost income and interest from the date of his termination and 
a further $2,500 for hurt feelings. 


As matters stand at present, the Act countenances mandatory retirement where it 

can be related to the ‘‘normal age of retirement’. One of a number of such cases, 
Patrick v. VIA Rail, involved a railway boilermaker who was obliged to retire at 
age 65 notwithstanding his belief that he was quite capable of doing the job for at 
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least another two years. His request for an extension was denied because the 
company’s pension plan rules set a normal retirement age of 65. The Commis- 
sion has referred the matter to Tribunal, not because the company’s defence was 
unacceptable under the Act as it now reads, but because the constitutional validi 
of that provision (section 15(c)) is being challenged under the Charter of Rights 
and Freedoms. As suggested in Chapter II, the Commission is of the opinion the 
the Act should be amended on this point. 


Complaints of discriminatory treatment in employment or service for reasons of 
disability have become the largest item on the Commission's monthly agenda. 
The debate most often focuses on whether the employer can make a case that f 
rejection or exclusion of a person with a disability is based on a bona fide 
occupational requirement. The jurisprudence is now such that it is not enough 
for the employer to believe that it has a valid reason for not employing a disable 
individual in a particular job. Any such requirement must be based on clear, 
strong and objective evidence and show that substantially all of the excluded cla 
of people would, if employed in that job, be unable to perform its essential fune 
tions or represent a real risk to themselves or others. (What is meant by “real 
risk” in this context is discussed later in this chapter.) The employer must also | 
able to make the case that it is impossible or impractical to carry out individual 
assessments in every case, and that it has no choice but to operate a blanket 
exclusion of people with certain disabilities. 


A case in point was that of a truck driver who was denied employment because 
he was blind in one eye. The company claimed that a person with monocular 
vision could not drive safely. It failed, however, to produce empirical evidence th 
would support that claim. The complainant, on the other hand, had been grant 
a Class 1 licence by the provincial Department of Transportation and was autho- 
rized to drive tractor-trailers. He also had a satisfactory driving record and had 
driven similar vehicles for other employers without mishap. The arbitrary stan- 
dard set by the company was seen by the Commission as a less valid predictor ¢ 
the complainant's performance than his individual driving record. It was therefo 
not a bona fide requirement. The matter has been referred to a conciliator whi 
will try to bring about a settlement. 


One of the year’s most controversial cases, Gaetz v. Department of Nationa 
Defence, raised an issue which could have particularly far-reaching implication 
The complainant alleged that his discharge from the Canadian Armed Forces 
because he is diabetic was discriminatory. The Commission was inclined to shar 
that view: as a controlled diabetic, Mr. Gaetz was perfectly capable of carrying 
out normal, peace-time duties. The Department argued, however, that all milita 
personnel must be fit for war-time conditions and that, because of his dis- 
ability, Mr. Gaetz could endanger himself, his co-workers or members of the 
public if he were to become involved in real or simulated combat. A Human 
Rights Tribunal dismissed the complaint in September, but the Commission has 
appealed the decision to a Review Tribunal. 


The Act also recognizes a defence against charges of discrimination in the provi 
sion of service. Following the same general principles as in employment, the 
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organization may seek to present a bona fide justification for refusing a service, 
but it must be specific, objectively demonstrable and not based on arbitrary 
assumptions. In another case before the Commission in 1988, an airline had 
refused passage to a customer because staff assumed that he was drunk when in 
fact he was blind. His movements were uncertain and he was using the aid of a 
guide while at the airport. The complainant alleged that although he and his 
guide explained that he was disabled, airline personnel refused to believe them 
and offered him passage with the restriction that he not be allowed alcoholic 
beverages. After further argument about his condition he was again refused pas- 
sage. The airline maintained that staff were merely implementing its policy on 
drunk and disorderly passengers and could not be held responsible if the com- 
plainant’s disability was not apparent. The Commission was of the view that it 
was no more reasonable to assume drunkenness than to assume disability, and 
that staff should be trained to distinguish between the two and to deal with them 
appropriately. In our view, disabled people should not be singled out or made to 
give prior notice of their disability to avoid discrimination. When efforts to con- 
ciliate a settlement proved unsuccessful, the Commission requested that a tribunal 
be appointed. 


The complainant in Anvari v. Canada Employment and Immigration 
Commission alleged that he had been discriminated against when CEIC refused 
to give him immigrant status because of his disability. The /mmigration Act pro- 
vides that a person is not admissible to Canada if his or her disability is severe 
enough either to constitute a threat to public health or to cause an excessive 
drain on health or social services. Mr. Anvari suffered from the effects of polio 
and was told that he was inadmissible because he needed an operation that was 
expensive and not easily obtained. The Tribunal found that the /mmigration Act 
did not conflict on this issue with the Canadian Human Rights Act: the exclu- 
sion in the /mmigration Act could be a bona fide justification if properly 
proved. In the Tribunal’s view, however, CEIC had not shown on the evidence 
that Mr. Anvari could be expected to cause an excessive drain on health or social 
services, and ordered CEIC to process him as an immigrant, and to pay certain of 
his medical expenses plus $3,000 for hurt feelings and loss of self-respect. The 
Department has requested a review tribunal. 


In Canadian Paraplegic Association v. Chief Electoral Officer of Canada 
and Returning Officers, complaints were filed against the Chief Electoral 
Officer and a number of Returning Officers in Manitoba alleging that mobility 
impaired members of the complainant organization had found that a number of 
polls were not accessible to them in the 1984 Federal Election. In a preliminary 
ruling, the Tribunal decided that the Chief Electoral Officer was protected by 
Parliamentary privilege and that the complaints should proceed only against the 
Returning Officers of the electoral districts where the voters found the polls inac- 
cessible. The Commission is appealing this ruling to the Federal Court. 
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CHALLENGES 
TO 
COMMISSION 
DECISIONS 


OTHER COURT 
PROCEEDINGS 


The Commission does not necessarily have the final word. For instance, its deci 
sion to dismiss a complaint may be challenged in the Federal Court of Appeal. 
There were a number of such challenges in 1988. Several complainants 
challenged decisions not to investigate their complaints because they were filed 
more than one year after the discriminatory event. What the Act actually says i 
that the Commission shall deal with a complaint unless, among other things, it 
“is based on acts or omissions the last of which occurred more than one year, 
such longer period of time as the Commission considers appropriate in the cir- 
cumstances, before receipt of the complaint’” In one such case, Tsai v. Cana- 
dian Human Rights Commission, the Court recognized that the decision t¢ 
deal with a late complaint is discretionary and that the Commission had used it 
discretion properly in weighing reasons for and against dealing with the com- 
plaint. But it also told the Commission to be careful to give concise and under- 
standable reasons for its decision. 


In two other recent cases, respondents which have been the subject of complain 
have attacked the tribunal system on the grounds that Commission and tribuna 
are not sufficiently separate to give them an impartial hearing. In one case the 
complainant alleged that he was denied a promotion, demoted and treated in a 
differential manner on the basis of his ethnic origins, while in the other, the coi 
plainant argued that she was refused paid sick leave and forced to apply for 
maternity unemployment benefits when she suffered from complications after h 
pregnancy. Both respondents have made applications in the Federal Court to pre 
vent the hearings from going ahead. The cases are awaiting hearing. 


The Commission itself referred questions of jurisdiction to the Federal Court of 
Appeal in the complaints of Singh and others against the Department of Externa 
Affairs and CEIC. The Commission received several complaints from Canadian 
citizens and permanent residents about a refusal by government officials either t 
issue visitors visas to relatives overseas or to recognize their right to sponsor 
people from overseas. The Government position was that the Commission was 
not entitled to investigate the complaints because they did not concern the kind 
services that are covered by the Canadian Human Rights Act, and because the 
alleged victims were outside Canada and beyond the jurisdiction of the Commissi¢ 
The Federal Court of Appeal rejected these arguments and ruled that the Commissi 
should investigate the complaints and decide whether or not it had jurisdiction or 
it had the facts. 


In respect of another complaint about immigration procedure, in Espineli v. 
Minister of Employment and Immigration, the Commission intervened 1 
an application brought by the complainant’s lawyer in Federal Court to prevent 
the execution of a deportation order until her complaint with the Commission 
was resolved. Mrs. Espineli had complained of discrimination when she was 
made the subject of deportation proceedings because she had misrepresented he 
marital status to enter Canada as an immigrant from the Phillipines. It was her 
belief that such misrepresentation had been forced upon her by the conditions ¢ 
entry. Her Federal Court application was refused, however, and she was deporte 
The Commission continues to investigate this complaint. 
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The case of Taylor and Western Guard Party v. Canadian Human Rights 
Commission asks the question whether the provisions in the Act prohibiting 
hate messages on the telephone are contrary to the freedom of expression provi- 
sions of the Charter of Rights and Freedoms. Taylor and the Western Guard 
Party were found to have engaged in a discriminatory practice when they played 
recorded hate messages over the telephone. The Tribunal ordered them to cease. 
The Commission filed the Order of the Tribunal in the Federal Court of Canada as 
a judgement of that Court. Taylor and the Party continued their hate messages 
and they were held to be in contempt of Court. Taylor was sentenced to one year 
in prison and the Party was fined $5,000. When the stand-off continued after 
Taylor's release, further contempt proceedings were halted by his Charter chal- 
lenge that section 13 of the Act is unconstitutional. When the Federal Court of 
Appeal disagreed, Taylor and the Party took the case to the Supreme Court where 
it is awaiting hearing. 


Sometimes the gains in human rights are more easily measured by the decade 
than by the year. Even the most notable individual victories take time to make 
themselves felt throughout the system. No one would suggest, for instance, that 
sexual harassment is a thing of the past in the federal sector, but since the 
Supreme Court decision in Robichaud v. Treasury Board, the employer's 
responsibility for ensuring a harassment-free environment has been clearly estab- 
lished and provides a better purchase on a difficult subject. Such incremental 
improvements in the human rights climate have a cumulative effect which acts as 
a deterrent to discrimination. For them to do so, however, it is necessary to trans- 
late particular gains into stronger policies and more reliable instruments of 
monitoring and enforcement. 


Not all decisions are as heartening as Robichaud. One which continued to have 
more ambiguous repercussions in 1988 was Mahon y, Canadian Pacific Limited. 
The Federal Court of Appeal ruled in 1987 that a job-related requirement that was 
reasonably necessary to eliminate a “real risk’”’ of serious damage to employer, 
employee or public was a legitimate defence when faced with a charge of dis- 
crimination against a disabled person. It is a decision which perhaps leaves unan- 
swered the question of how real is real in the matter of risk. To take the view that 
“any risk is too much risk”’ is unrealistic in itself; no human action is totally 
without risk. People with disabilities, in particular, can often cope very effectively 
with degrees of risk that would seriously discompose other people. The Mahon 
decision offers a small opening to some very broad kinds of discrimination, and 
1988 saw several attempts to take advantage of it. 


One kind of case that seems particularly ironic in this respect is that of military 
personnel who can at present be discharged for any disability that allegedly might 
increase ‘‘real risk’’ in combat situations. The position that our Armed Forces 
cannot afford, among their more than 85,000 members, any individual who is 
not up to all the rigours of combat, where in fact many of them are engaged in 
all sorts of things which have little to do with the battle front, seems to us to fly 
in the face of reality and common sense. Interpretations of that kind are false to 
human rights principles because they reduce individual self-respect by depriving 
responsible people of a chance to serve their country, people who quite often 


CASE WORK 


could be reasonably accommodated in their own or another job with no real | 
of institutional effectiveness. For the sake of a principle that seems to us to strai 
the outside limits of probability, careers are sacrificed and individuals are 
diminished. 


In the matter of human rights, the key words are “equal opportunity’. Howeve 
different we may be one from another, we all have the same inborn right of 
opportunity, When the institutional scales are unfairly tilted, our sense of justi¢ 
rebels. Appeals to better nature may help but they tend to leave the underlying 
bias untouched. We must hope that the collective impact of case work decision: 
will, in the end, reduce that bias and afford something closer to a permanent 
structure of genuine opportunity for all. 
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YEAR OF 
[ANGE 


Encouraging public discussion of human rights issues and promoting social change 
are among the more important tasks of the Commissioners and senior staff of the 
Commission. Parliamentary committees and editorial boards, chief executive officers 
and deputy ministers, employee representatives, interest groups, opinion-makers, 
and Canadians at large all have a crucial role to play in fostering better under- 
standing of human rights principles and putting behind us the attitudinal and 
structural causes of discrimination. 


In 1988, the Chief Commissioner visited all provinces and met with business leaders, 
members of the judiciary, provincial commissioners, and a variety of consumer, 
employer, and employee associations. Interest groups for the rights of the disabled, 
visible minorities, women, aboriginal peoples, older Canadians and many others 
who face discriminatory practices had a chance to put their case to him face to face. 


The Chief Commissioner and colleagues also paid visits to leading employers as 
part of the collaborative effort to discuss employment equity figures and initiatives 
with those most responsible for applying the Hmployment Equity Act. In 
addresses to the business community he emphasized the need to ensure equality 
for all and to cut back the regulatory jungle, and he underlined the need for part- 
nership and a faster, more sensible alternative to the sometimes tortuous process 
of complaint investigation. 


At the end of the summer Rita Cadieux, who had been Deputy Chief Commis- 
sioner since 1977, left the Commission after completing a second term. Mme 
Cadieux, a tireless promoter of human rights, brought to the Commission a spe- 
cial interest in the rights of immigrant women and in employment and pay 
equity. The Commission’s second Deputy Chief Commissioner is Michelle 
Falardeau-Ramsay, former head of the Immigration Appeal Board. Mme Ramsay 
has been active for a number of years in the areas of industrial and labour rela- 
tions as well as in the academic world. Since coming to the Commission, she has 
visited several parts of the country to address a variety of human rights groups, 
notably on employment equity. 


Besides its two full-time members, the Commission is currently composed of six 
part-time members who are appointed for three-year terms. In 1988, two new 
members were added: Mary Louise Dickson, a lawyer and director of the Cana- 
dian Paraplegic Association, from Toronto; and William A. Collins of St. John’s, 
who is also a lawyer and a former president of the Newfoundland and Labrador 
Human Rights Association. During the year, Doreen Winkler of Toronto stepped 
down as a part-time Commission member to become a member of the Immigra- 
tion and Refugee Board. 


Staff support is provided to the Commission through the office of the Secretary 
General. Investigation and resolution of complaints is the principal responsibility 
of the Complaints Procedures Branch which develops investigation stan- 
dards and procedures, provides training for investigators, reviews cases to ensure 
they respect consistent standards, and presents cases to the Commission for deci- 
sion. It also provides a special service to handle the approximately 100 cases 
which the Commission refers to conciliation annually. 


PROGRAM ACTIVITIES 


In 1988, the wide range of new responsibilities facing the Commission in the art 
of employment equity and the increasing pressure to move more quickly on the 
equal pay front prompted the Commission to establish a separate Employmen 
and Pay Equity Branch to take account of the additional volume of work. 


Similarly, a Regional Operations Branch has been created to coordinate the 
work of the seven regional offices in Halifax, Montreal, Ottawa, Toronto, 
Winnipeg, Edmonton and Vancouver. The majority of enquiries received by the 
Commission come to these offices, which run storefront operations to answer 
questions and hear grievances from the general public. When these enquiries 
become formal complaints, an investigator is assigned to the case and carries OU 
a full investigation. All investigations, except for employment equity and equal 
pay complaints, are handled by the regional offices. Each office also carries outa 
communications program, providing a valuable link between the Commission — 
and interest groups, employers and providers of service. Last year, the regional 
offices handled 45,692 enquiries and accepted 712 formal complaints. 


It is the responsibility of the Communications Branch to implement and 
evaluate programs to enhance public awareness of the Act. The principal goals” 
are to provide information on how Canadians can avail themselves of the prote 
tion provided by the Act, and to explain the overall role of the Commission. 

Branch staff are also responsible for producing and distributing regular informa 
tion material such as the Annual Report, the Dossier newsletter, news releases, 
speeches, policy papers, and special publications. ] 


Commemoration of the 40th anniversary of the signing of the Universal Declan 
tion of Human Rights was the major event of 1988, and was marked by the put 
lication of a poster and booklet called 7he Right to Be Different. The posters ant 
booklets were distributed to parliamentarians, employers, interest groups, busines 
people, public libraries and Canadian missions abroad, and are available to the 
public by writing the Branch. 


The Research and Policy Branch keeps track of national and international 
developments in the human rights area and develops policy positions for Com 
mission approval. It also provides advice on the policy implications of particular 
decisions and on possible approaches to interpreting the Act. During the year, 
policies on such questions as the protection of AIDS victims, drug testing, and t 
administration of employment and other benefits on a non-discriminatory basis 
were presented to the Commission. Other areas that received particular policy 
attention were native issues, the accessibility concerns of people with disabilities 
hate propaganda and a wide range of women’s issues. 


The Commission’s financial and human resources systems and administration 4 
the responsibility of the Corporate Services Branch. The Branch’s activities, 
this year, are defined largely by the Commission’s goals of greater operational ef 
ciency and its added responsibilities in the area of employment equity. The put- 
suit of these ends required a careful realignment of existing resources and the 
negotiation of new resources. 


BE} PROGRAM ACTIVITIES 


The Legal Services Branch provides advice to staff and Commission members at 
all stages of a complaint, from the time a potential complainant walks in the door 
until — should it be necessary — the case is heard before the Supreme Court of 
Canada. Few cases have gone that far but many are argued by Commission 
lawyers before human rights tribunals, review tribunals, and at appeals in the 
Federal Court of Canada. 


The work of the Branch increased dramatically in 1988 as the Commission sent 
III cases to tribunal, more than double the number in 1987. Besides arguing the 
Commission's position before various tribunals and courts, legal staff review cases 
and Commission decisions, keep the Commission up-to-date on judicial issues, 
and advise it on the legal implications of its policy positions. Each year, legal staff 
also give a number of lectures on human rights law. The Tribunal Registry 
provides clerical and other forms of support for tribunal hearings. 
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FINANCIAL REPORT 


Statement of expenditures by financial component for the Canadian Human 
Rights Commission for the period January 1, 1988 to December 31, 1988.. 


Salaries and Wages $7 136,88 
Contributions to Employee Benefit Plans $1 252,00 
Transportation and Communication $ 767,84 
Information $ 211,18! 
Professional and Special Services $1 301,69 
Rentals $ 75,41 
Purchase Repair and Upkeep $ 100,85 
Utilities, Material and Supplies $ 208 ,98 
Construction and Acquisition of Machinery 

and Equipment $ 233 3m 
Other Subsidies and Payments $ ia 
TOTAL $11,289,43 


Statement of expenditures by cost centre for the period January 1, 1988 to 
December 31, 1988. 


Branch Person-years 

Office of the Chief Commissioner 7 $ 609,16 
Secretary General 3 $ 275,78 
Research and Policy 9 $ 7263 
Legal Services 12 $ 7381 4a 
Complaints and Compliance* 30 $1 4191 
Communications 20 $ 948 9 
Regional Operations 66 $2,928 9 
Corporate Services 33 $2,347 6 
Employee Benefit Plan $1252 0 
TOTAL 180  $11,289,4: 


*Reorganized into two branches called Employment and Pay Equity Branch and Complaints Procedures 
Branch. 
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BROADENING 
THE SCOPE OF 
THE ACT 


APPENDIX I - RECOMMENDED AMENDMENTS 


The Commission recommends to Parliament the amendments to the Canadia ) 
Human Rights Act which are described below. 


The Commission believes that the scope of the Act should be broadened by the 
following amendments in relation to srounds, discriminatory practices and exce 


tions, and equity programs. 


GROUNDS 


Sexual Orientation 
The Commission wishes to see sexual orientation added as a proscribed ground 


discrimination. (This is already a proscribed ground under the human rights — 
codes of Quebec, Ontario, Manitoba and the Yukon Territory.) 


Political Belief 
The Commission is of the view that political belief should be included as a 


proscribed ground of discrimination because differentiation on this basis infringe 
the freedoms of opinion, speech and association. The Commission recognizes — 
that a delimitation of the scope of this ground will be necessary, and that there 
may be a need for specific exceptions in relation to certain kinds of governmen 


appointments. 


Criminal Conviction or Charge 7 
Unless a bona fide occupational requirement or justification can be establishe 
persons who have been convicted of an offence, or who have been charged but 
not convicted, should not be refused a job, service or accommodation on the — 
basis ofa criminal charge or criminal record. The Act now includes as a pro- 

hibited ground only ‘‘conviction for an offence for which a pardon has been — 
eranted”. | 


DISCRIMINATORY PRACTICES AND EXCEPTIONS 


Age and Mandatory Retirement 
Sections 9(2), 15(byi) and 15(c) of the Act provide for exceptions according to 
which mandatory retirement at the “‘normal age of retirement” for a given ocel 
pation or at an age prescribed by law is not a discriminatory practice. The Com- 
mission seeks repeal of these provisions; mandatory retirement shouldbe 
considered as discriminatory unless an employer can establish that retirement a 


Aries 
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specified age is a bona fide requirement in the particular circumstances which 
apply to that employment. : 
Reasonable Accommodation ‘ 


Since the decision of the Supreme Court of Canada in Bhinder v. Canadiatll 
National Railway, the Commission has sought an amendment which would 
make it clear that employers and service-providers have a duty to take reasonal 
steps to accommodate individual needs and circumstances that are related to a 
prohibited ground of discrimination. y 


Determination of Status to Complain 

Section 40(5\(a) requires that the complainant be “lawfully present in Canada’’ 
before a complaint can be made about an act or omission which occurred in 
Canada. Section 40(6) requires questions about whether an individual is “lawl 
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present in Canada’ to be referred to the Minister for determination. The Commis- 
sion believes that it is not appropriate to limit the protection of the Act in this 
way. It is recommended that it be sufficient for the purposes of section 40(5)(a) 
that a complainant be “‘present in Canada’ and that section 40(6) be repealed. 


Application to the Indian Act 

Section 67 provides that ‘‘nothing in the Act affects any provision of the /ndian 
Act or any provision made under or pursuant to that Act’. The Commission 
believes that the nature and scope of this exclusion should be reconsidered. 


EQUITY PROGRAMS 


Equal Pay 

In the Commission’s view, the current provisions of the Act regarding equal pay 
for work of equal value are inadequate. The Commission recommends that sec- 
tion 11 be amended to require a systemic approach to “‘pay equity’ and that it be 
applied to all federal sector employers with 100 or more employees. They would 
be required to develop a job evaluation plan and eliminate any wage disparities 
revealed by the plan. Failure to do so would be a statutory offence, and compli- 
ance would be monitored by the Commission through a power to inspect 
employer records and operations. Complaints could be filed or initiated by the 
Commission on the basis of the information obtained. 

Employment Equity 

The Commission receives reports prepared by federal sector employers pursuant to 
the Employment Equity Act, but that legislation did not further articulate the 
Commission’s role in achieving employment equity. The Commission seeks 
powers to enable it to conduct systematic reviews of those employers subject to 
the Employment Equity Act, to ensure their obligations under that statute are 
being met. 


The Commission believes that its role in achieving equal opportunity and 
eliminating discrimination would be enhanced by amendments which would 
clarify its independence, clarify its powers in disposing of complaints, and facili- 
tate its case management procedures. 


INDEPENDENCE 


A human rights commission must not only be, but be seen to be, independent of 
government. The Commission therefore recommends that it be authorized to 
report directly to Parliament through the Speakers of the House of Commons and 
the Senate and that its administrative independence be clarified. 


POWERS TO DISPOSE OF COMPLAINTS 


Discretion to Refuse to Deal with Certain Complaints 

Under section 41 of the Act, the Commission may refuse to deal with complaints 
in certain circumstances. In some cases, the grounds upon which this power can 
be exercised do not seem appropriate even though no purpose would be served 
by proceeding with an investigation. The Commission recommends that the 
words ‘‘sans objet” be restored to the French text and the words “without 
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purpose” be added to the English text. The Commission also seeks an amendmet 
which would enable it to refuse to deal with a complaint where it considers it 

would not be in the public interest to do so. Finally, the Commission seeks an © 
amendment which would enable it to refuse to deal with complaints where it i 
of the view that the matter has already been more appropriately and exhaustive 
dealt with under procedures provided for in another statute. 


Facilitating Procedures 
The procedures of the Commission have a tendency to become cumbersome an 


time consuming. This is due, to some extent, to internal practices within the ce 
trol of the Commission and to judicial interpretations aimed at ensuring that th 
Commission's procedures are fair and just. However, the provisions of the Act - 
itself may also unnecessarily impede the flexibility of the process. The Commis 
sion seeks amendments which would provide greater flexibility in complaints — 
processing while fully respecting the principles of natural justice. ‘ 


The Coramission believes that the following amendments are necessary to enstl 
the independence and impartiality of tribunals and to increase their effectivenes 


TRIBUNAL STRUCTURE AND PROCEDURES 


Independence of Tribunals 4 
While 1985 amendments to the Act provided safeguards to ensure the indepe 
dence and impartiality of tribunals from the Commission, sections 37(1\e\f), 
48.5 and 49(4) still provide that remuneration and expenses of tribunal member 
be prescribed in Commission by-laws. The Commission believes it important tha 
it should not be involved in determining compensation for tribunal members. | 


Rules of Practice . 
There is no provision in the Act which allows the making of rules of practice fo 

tribunal hearings. In the Commission's view, it would be desirable to adda 
provision to make that possible. ni 


Disclosure of Information q 
Section 58(1) now provides that where a tribunal requires the disclosure of i or 
mation, and a Minister of the Crown or any other interested person objects, the. 
Commission may apply to the Federal Court on behalf of the tribunal requesting 
the disclosure of information. The Commission recommends that tribunals be” 
granted authority to apply to the Court directly in order to enhance their | 
independence, mM 


TRIBUNAL ORDERS 


Compensation to Victims of Discrimination a 
At present, under section 53(3), tribunals have the authority to order compe 
tion to the victim, not exceeding five thousand dollars, where the tribunal has” 

Ne aad Ge SOE $8. 
determined that a person has engaged in a discriminatory practice willfully or _ 
recklessly, or the victim of the discriminatory practice has suffered in respect of 
feelings or self-respect as a result of the practice. The Commission regards the i 
present limit of $5,000 as too low and recommends that the Act be amended t ) 


give tribunals discretion in awarding damages. vet 


Costs to Respondents and Complainants 

The Commission proposes that tribunals be given the discretion to award 
prescribed costs to respondents, and to complainants where the Commission has 
not carried their cases. 


Specification of Remedies 

Under section 53(2\b) a tribunal can order that a respondent make available to a 
victim of discrimination “such rights, opportunities or privileges as, in the 
opinion of the tribunal, are being or were denied’. Under section 53(2\c) a victim 
may be compensated for any wages lost and any expenses incurred as a result of 
a discriminatory practice. While the Commission and tribunals have interpreted 
these provisions broadly, it may be desirable to enlarge the scope of these provi- 
sions to provide specific mention of certain remedies such as “‘back seniority’’ 
and interest. While the Supreme Court decision in Action Travail des Femmes 
v. Canadian National Railway upheld the use of special programs 

and quotas to remedy past discrimination, the Commission believes it would be 
useful to amend section 53 to reaffirm that tribunals have this power. 


More Effective Orders to Deal with Hate Messages 

At present, under sections 54(1) and 53(2\a) of the Act, where hate messages have 
been relayed over the telephone, a tribunal is limited to ordering that anyone who 
has engaged in such a discriminatory practice cease doing so. The Commission 
recommends that more substantive remedies, such as compensation or damages, 
should also be available in such cases. 


ENFORCEMENT OF SETTLEMENTS 


Settlements Made Prior to a Tribunal Hearing 

There have been occasions in which some federal departments did not consider 
financial settlements made prior to a tribunal hearing to be legal obligations 
under the Financial Administration Act. In order to pay out such monies, 
approval of the appropriate Minister was required. Further, there is no statutory 
method for enforcing such settlements; a prosecution under section 60(1Xa) 
results in a fine rather than a civil remedy. The Commission believes it necessary 
that the Act be amended to provide for the enforcement of settlements in the Fed- 
eral Court. 


Prosecution for Offences 

Under section 60(1) of the Act, a person may be prosecuted for failing to comply 
with the terms of a settlement approved by the Commission, obstruction of a 
tribunal or an investigator, retaliation against a complainant, or reducing wages in 
order to eliminate a disparity in pay based on sex. A prosecution must proceed by 
way of summary conviction proceedings which, in accordance with the Criminal 
Code, must be initiated within six months. However, under section 60(4) of the 
Act, the consent of the Attorney General is necessary before a prosecution can be 
launched, which makes the six month time limit onerous. The Commission 
therefore recommends that the requirement for the Attorney General's consent be 
eliminated by repeal of section 60(4). 
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The Commission proposes the following amendments in order to maintain the 
currency of the Act and to ensure common understanding. 


Discrimination in the Administration of Statutes | 
section 5 of the Act prohibits discrimination in the provision of goods, services, 
facilities, or accommodation which are ‘‘customarily available to the general 
public’. Government departments sometimes take the position that they are not 
involved in the provision of ‘‘services’’ within the meaning of section 5 when 
they are carrying out certain duties and functions under their legislative man- 
dates, The Commission proposes that the Act be updated to refer specifically to ” 
services delivered by government and to discrimination which occurs as a result 
of the manner in which a statute is administered. : 
Collection of Information for Special Programs 
Section 8 of the Act makes it a discriminatory practice to make inquiries in rela- 
tion to employment which express or imply a limitation, specification, or prefer: 
ence based on a prohibited ground. The Commission recommends that the 
wording of section 8 be amended to enable employers to ask their employees — 
questions to assist in designing and implementing special programs or for the 
purposes of the Hmployment Equity Act. The Commission has interpreted section 
8 as allowing the collection of such information, but the wording should be 
amended to make this clear. a 
Applicability of the Bona Fide Occupational Requirement Defence to Unions 
Individuals denied employment opportunities because of a collective agreement © 
may file a complaint against both their employer and their union. While the 
terms of the collective agreement may be based upon a bona fide occupational 
requirement, the wording of section 15(a) means that this defence appears to bey, 
open only to employers, not to unions. It should also be available to unions. ¥ 
% 
Substitute “Handicap” for “‘Déficience” in the French Version in Section 25a 
The usual meaning of ‘“‘déficience mentale” is mental retardation, not mental is 
ability. Section 25 should be changed to read ‘“‘handicap” rather than “déficien 


Unions Eligible to File Complaints i 
Section 40 provides that any individual or group can bring a complaint. Howevel 
section 40(2) provides that where a complaint is made by someone other than 
the victim of the alleged discriminatory practice, the Commission may refuse 10 
deal with it unless the victim has given his or her consent. The Commission ¥ 
interprets these provisions as allowing unions to file complaints on behalf of the 
membership without the individual consent of each member. It would be st 
desirable to specify this by an amendment to section 40. : 


APPENDIX | - RECOMMENDED AMENDMENTS 


Offences and Punishment Applicable to Employers and Suppliers 

Currently section 60(2) provides that an employer, employer association or an 
employee organization that is guilty of an offence under the Act can be fined up to 
fifty thousand dollars; other respondents are subject only to a fine of up to five 
thousand dollars. The Commission believes that both employers and providers of 
services should be subject to the same limit of a fifty thousand dollar fine. 


The coming-into-force of the 1985 edition of the Revised Statutes of Canada 
resulted in changes to the numbering of sections of the Canadian Human. Rights 
Act. Appendix I refers to the new numbers. The following is a guide to the former 
numbers of sections referred to in Appendix I. 


Section Referred to in Former Number of Section 


Appendix I 
5, 8, 9(2) and 11 5, 8, 9(2) and 11 
15(aXb) and (c) 14(a\b) and (c) 
25 20 
47(1\e) and (f) 29(1\e) and (f) 
40(2) 32(2) 
40(5)(a) 32(5\a) 
40(6) 32(6) 
4] 33 
41(d) 33(D\\iii) 
48.5 38.5 
49(4) 39(4) 
53(2\a\b) and (c) 41(2)(a\b) and (c) 
53(3) 41(3) 
54(1) 42/1) 
58(1 444) 
60(1) and (2) 46(1) and (2) 
60(4) 46(5) 
67 63(2) 
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NUMBER OF COMPLAINTS ACCEPTED BY REGION # 


NOTE: The figures in Tables 1, 2 and 3 for the years 1984, 1985, 1986 and 1987 have been: 
adjusted to take into account late-entry cases which were not reported in previous Annual Report S, 


In 1984, a regional office was ane in Ottawa to handle all eur in 
Ottawa, astern and Northeastern Ontario and the Eastern Arctic previously dealt 
with at headquarters. Headquarters now investigates only employment and pay 
equity complaints. a 
*This number reflects 120 separate pay equity complaints against one respondent dealing with the — 
same issue. 4 


DISTRIBUTION OF COMPLAINTS ACCEPTED IN 1988 BY SECTOR. 
AND BY GROUND OF peel es | 
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COMPARISON OF NUMBERS AND PERCENTAGE OF COMPLAINTS 
ACCEPTED BY SECTOR FOR THE PREVIOUS FIVE YEARS 
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pe j DISPOSITION OF COMPLAINTS BY THE COMMISSION 
een FROM 1984-1988 


KEY TO TERMS 

Settlements approved: Settlements agreed to by the parties and approved by the 
Commission 

Not dealt with: The Commission decided not to investigate the complaint because it 
was out of time or, technically, without purpose. 


No further proceedings: The Commission decided not to pursue the complaint 
because it was withdrawn or the matter was resolved. 
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COMPARISON OF ENQUIRIES ACROSS CANADA 
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cer Canadian Human Rights Commission 
Commission canadienne des droits de la personne 


ommunique . 


SUIVRE L'EVOLUTION DE LA DISCRIMINATION 


. wa LB ery 

Sel! 

OTTAWA--le 6 avril 1989 -- " La discrimination se porte bien au 
Canada", a déclaré Maxwell Yalden, président de la Commission 
canadienne des droits de la personne. Le rapport annuel 1988 


de la Commission a été déposé en Chambre aujourd'hui. 


"La discrimination flagrante est peut-étre moins fréquente, 
mais la discrimination systémique est tenace, répandue et plus 
difficile & combattre. Nous devons étre préts a nous attaquer 
aux formes voilées d' injustices inhérentes a certaines 
conceptions démodées et inéquitables de l' activité 
professionnelle normale" a-t-il ajouté. 

Le Rapport souligne 1' impor tance de donner la Priorite ala 
situation des autochtones qu'il qualifie de "tragédie 
nationale". "La belle promesse d'égalité des chances qui 
constitue la raison d'étre fondamentale de la Loi canadienne 
sur les droits de la personne contraste vivement avec les 
conditions de vie que doivent subir bien des autochtones" 
a-t-il affirmé. 


"Les vieux préjugés servent aussi a cantonner beaucoup de 
femmes dans des ghettos d'emplois féminins peu rémunérateurs, a 
affirmé M. Yalden, car malgré les dispositions prévoyant la 
parité salariale, adoptées il y a dix ans, les femmes ne 
touchent encore que 0,65 $ 1a ot l'homme regoit un dollar." 


"Les personnes handicapées se voient limiter leurs possibilités 
en raison d'un probléme de paternalisme de mauvais aloi et de 
notre refus de reconnaitre qu'elles veulent vivre de maniére 
autonome et productive, et elles le peuvent si les obstacles 
inutiles sont éliminés." 


"La réalité doit gagner le pas sur notre rhétorique 
multiculturelle. Le racisme n'est pas difficile a4 déceler. Il 
est évident que les minorités visibles et ethniques ne 
partagent pas équitablement les possibilités d'emploi et le 
DOUVOLT «. 


"L' examen laborieux de chaque plainte individuelle ne constitue 
pas 1*unique moyen de realiser les plus grands objectifs en 
matiere d'egalité des chances", a affirmé M. Yalden. "Nous 


voulons étre sirs de nous attaquer & la source méme de la 
discrimination,-- au niveau systémique--et non pas simplement 
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ma DIAN “HUMAN RIGHTS COMMIS SI O8N 


‘All human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life he or she is able and 
wishes to have, consistent with his or her duties and obligations as a 
member of society, without being hindered in or prevented from doing 
so by discriminatory practices based on race, national or ethnic origin, 
colour, religion, age, sex, marital status, family status, disability or 
conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


©Minister of Supply and Services Canada 1990 
Cat. No. HR1-1989 
ISBN 0-662-57286-6 


This report is available, upon request, as a sound recording, in large 
print, and in braille. 


™ 


Canadian Human Rights Commission 
Commission canadienne des droits de la personne 


March 1990 


The Honourable Kim Campbell, P.C., M.P. 
Minister of Justice 

House of Commons 

Ottawa, Ontario 

KIA 0A6 


Dear Ms. Campbell: 


Pursuant to section 61 of the Canadian Human Rights Act, I hereby 
transmit the 1989 Annual Report of the Canadian Human Rights 
Commission for submission to Parliament. 


Yours sincerely, 


ZOOM Gil A_, 


Maxwell Yalden 


320 Queen Street West, Ottawa, Ontario KIA 1E1 
320, rue Queen ouest, Ottawa (Ontario) KIA IE] 
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COMMISSION 
MEMBERS 


MAXWELL YALDEN 

CHIEF COMMISSIONER 

After joining the Public Service in 1956, Mr. Yalden held a variety of 
positions in the Foreign Service, and subsequently served as Assistant 
Under-Secretary of State and Deputy Minister of Communications. 

In 1977, he began a seven-year term as Commissioner of Official 
Languages. He was appointed Ambassador of Canada to Belgium and 
Luxemburg in 1984, and served in that capacity until becoming Chief 
Commissioner of the Canadian Human Rights Commission in 1987. 


MICHELLE FALARDEAU-RAMSAY 

DEPUTY CHIEF COMMISSIONER 

Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner of the Commission in 1988. She was previously a 
lawyer with the firm of Massicotte, Levac and Falardeau and later 
a senior partner with the firm of Levac and Falardeau. In 1975, 
Mme Falardeau-Ramsay joined the Public Service Staff Relations 
Board as its deputy chairperson and in 1982 became chairperson of 
the Immigration Appeal Board. 


GURCHARAN SINGH BHATIA 

MEMBER 

Mr. Bhatia, a chartered accountant and founding member of the 

India Society of Winnipeg, was director and Vice-Chairman of the 
Edmonton Immigrant Services Association. Ten years ago, he founded 
Prairie Link, a multicultural monthly newspaper devoted to promoting 
Canadian values, human rights and a better understanding among all 
Canadians of different cultural backgrounds. 


WILLIAM COLLINS 

MEMBER 

Mr. Collins is a senior partner in the law firm of Collins and Kennedy 
in St. John’s. He was formerly president of the Newfoundland and 
Labrador Human Rights Association, secretary of the Newfoundland 
Legal Aid Commission and chairperson of the Civil Liberties Section 
of the Canadian Bar Association’s Newfoundland Branch. 


MARY LOUISE DICKSON 

MEMBER 

Miss Dickson, Q.C., is a lawyer with the Toronto firm of McCarthy & 
McCarthy and a director of the Canadian Paraplegic Association. She 
has served as a member of the Ontario Advisory Council on the 


Physically Handicapped and is now president of The Estate Planning 
Council of Toronto. 


RENEE DUPUIS 

MEMBER 

Mme Dupuis, of Quebec City, is a lawyer and lecturer in Administra- 
tive Law at l’Ecole nationale d’administration publique of Quebec. 
She has extensive experience in the field of aboriginal rights and has 
worked in the areas of social, health and community services. 


DONNA GRESCHNER 

MEMBER 

Ms. Greschner, an associate professor at the College of Law, 
University of Saskatchewan, specializes in constitutional law and 
human rights. She has been a member of the Canadian Women’s 
Studies Advisory Committee, chairperson of the Women’s Studies 
Research Unit at the University of Saskatchewan, and a member 
of and legal advisor to the Provincial Accessibility Committee of 
Saskatchewan. She continues her involvement with many regional 
and national women’s organizations. 


Three members left the Commission during 1989. They are: 


e Diane Boissinot, a Montreal notary, who resigned in June to 
become a member of the Immigration and Refugee Board; 


¢ William Kambeitz, a lawyer from Cranbrook, B.C., whose term 
ended in October; and 


¢ Bhausaheb Ubale, an economic consultant from Toronto, whose 
term also ended in October. 
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‘All human beings are born free and equal in dignity and rights” — so 
runs the Universal Declaration on Human Rights, in a phrase harking 
back to the original Declaration of 1789. Two hundred years later we 
are still wrestling with the consequences of that unprecedented 
proclamation. 


We share in the joy at the extraordinary developments in Eastern 
Europe, and their far-reaching consequences for human rights in 
countries about which there has been little good news to report for 
more than five decades. We have, moreover, some reason for pride at 
our own achievements over that half-century, and for the fact that 
Canada gives as much and as close attention to human rights as any 
country in the world. At the same time, a dispassionate look at the 
unvarnished facts of our treatment of those in our society who are less 
able to defend themselves, might occasion a blush of embarrassment at 
our tendency to lecture others about their shortcomings. 


Equal rights does not mean giving the same treatment to everyone with 
an even but indifferent hand. Many deeply rooted forms of systemic 
discrimination lie hidden in that essentially negative view of equality. 
Expectations, for instance, that women should compete and progress 
exactly as men do in a male-dominated world of employment, whilst 
continuing to assume virtually the entire burden of child bearing and 
raising, a social good which is to the advantage of all Canadians, both 
male and female. Or a taxation and social support system that is 
designed to provide equal treatment to the average individual, and 
therefore ignores the right of disabled persons to participate in the 
workplace on conditions that are genuinely competitive. Or ostensibly 
impartial rules for entry into the labour force that are consistently 
belied by the actual participation of visible minorities and aboriginal 
people. 


It is often observed that blatant racism is less evident in Canada than it 
was, and I continue to believe this is true. However, the undercurrent 
of grousing about immigrants and refugees, which in itself may not be 
unusual, occasionally takes a turn that cannot by any lights be regarded 
as acceptable. One wonders where our political leaders and promoters 
of multiculturalism are to be found on these occasions. Multicul- 
turalism means acceptance of and accommodation to differences, and 
the sooner we learn that this applies to all of us on a daily basis, and 
not just to a few notables on the speakers’ stand on the first of July, the 
better. 


We have also had occasion over the last few months to think more 
closely and more painfully about the treatment of women in our 
society — not just sex discrimination or harassment as problems for 
the human rights community, but the very basic fears and anxieties that 
trouble women across the country. In their nature these are not simple 
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issues, and it will require all the thoughtfulness and steadfastness that 
women and men of goodwill can muster to achieve a climate of mutual 
trust and respect, on conditions that do not beg the question in favour 
of one set of values or another. 


The deeply disquieting problems of our native peoples, of which we 
spoke in last year’s Report, continue to trouble us. Surely, one sup- 
poses, in a country like Canada, it is not possible that an entire group 
of people should, in the 1990s, be so remote from sharing in the 
benefits that others take for granted. Surely, with all the money and 
effort that is lavished on the problem, it ought to be amenable to solu- 
tion. Once again, however, the unpleasant fact of the matter is that it 
has not been, and that it still shows only rudimentary signs of being 
resolved. 


And what of the forgotten people across our land who suffer from 
physical or mental disabilities of one sort or another? We have, to be 
sure, created as effective a network of welfare programs as most 
countries, and better than many, but have we in any way even 
approached the much more difficult problem of integrating the dis- 
abled into the broader Canadian community? This is 1990, after all, 
not 1890: the experience and technology of a hundred years open up 
possibilities that were unknown to earlier generations; but they are not 
possibilities that will be effectively exploited without a much more 
determined and creative approach by those to whom the disabled turn. 


In short, as we enter a new decade we do not lack for challenges in the 
human rights area, even in countries like this one. Moreover, the 
demands on public authorities continue to press over such a wide 
spectrum, whilst the resources to deal with them are so much less in 
evidence, that it will be uphill work to command a priority share of 
their attention. As a result, the nineties will not be an easy climate to 
operate in, and it is only with the support of Parliament and the public 
that agencies like ours can expect to make even a reasonable showing. 
For our part, my colleagues and I wish to do more than just that. 


M.F.Y. 
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The Canadian Human Rights Commission is not alone in observing 
that our society is becoming more litigious and confrontational; forays 
onto the battlefield of Charter rights have been widely noticed as well. 
Indeed, there are times when the most striking consequence of our 
constitutional reforms, actual or proposed, may seem not so much the 
creation of a consensual framework as the proliferation of occasions 
for dispute. Such, however, is the society in which we live, and the 
social context in which the Commission must renew its commitment to 
human rights. 


We make no secret of our belief that the success of human rights 
endeavours in Canada lies at least as much in the promotion of public 
understanding and a bias-free environment as in bringing individual 
acts of discrimination to the bar of justice. It is neither possible nor 
proper to forswear the cut and thrust of individual case work as a 
means of advancing human rights principles. But that is not the only 
means. The Commission must ensure that the practical interpretation 
of its equality-seeking mandate will be broadly constructive as well as 
technically efficient. 


A quick overview of the events of 1989 as they impinge on the 
Commission only confirms the need to carry the battle for equality to 
the old enemy of intolerance. The incidence of racial conflict, sexism, 
abuse of authority, and the wholesale marginalization of the native 
peoples and the disabled may be no greater than in the past, but the 
number of inquiries and reports documenting these phenomena has 
given them a moral salience that presents a new challenge to all human 
rights bodies in Canada. 


Leaving aside the world-wide reverberations of events in China and 
Eastern Europe, and even leaving aside recurring manifestations of 
Meechism, the continuing language debate or the abortion issue, 1989 
was an important year for human rights in Canada. There were some 
far-reaching decisions on women in combat and same-sex partners as 
family, for example; there were notable tests of public opinion, over 
turbans in the RCMP and the continuing AIDS controversy, to name 
only two; and a number of practical problems unfolded as we sought to 
come to grips with systemic discrimination. 


Even as the Commission was trying to point the moral of some of these 
happenings, its incoming case load continued to grow throughout the 
year, virtually outstripping some additional personnel before they were 
well inside the door. We were nevertheless able to step up our action 
on several important fronts. The growing need for changes to the 
Canadian Human Rights Act was comprehensively discussed with 
government officials. Greater interaction with interest groups was 
stressed through a number of public encounters, including a Winnipeg 
meeting of the full Commission in May (the first of its kind outside the 
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Capital since 1983) and a major get-together in Toronto. And there was 
a palpable change of emphasis in the manner in which the Commission 
disposed of cases, with markedly fewer dismissals and a greater in- 
clination to try conciliation or tribunal hearings. 


The priority the Commission gave to fostering the aims of the Employ- 
ment Equity Act and related public service initiatives has at least 
partially paid off. Seventeen of nineteen employers who were targeted 
by the Commission because of weaknesses in their representation of 
the four designated groups (women, aboriginal peoples, the disabled 
and visible minorities) are now actively involved in the analysis and 
planning that are the raison d’étre of employment equity. We continue 
to hope that the two that are not — the CBC and Bell Canada — will 
abandon their standoffishness; if not, the Commission will have no 
choice but to pursue the complaints it has launched against those 
organizations. 


Not everyone has wholeheartedly accepted that the scheme for apply- 
ing employment equity within the federal sector entails an active role 
for the Canadian Human Rights Commission. Whether it is investigat- 
ing third-party complaints, persuading employers to cooperate in a 
joint review or, if all else fails, initiating its own complaints, the 
Commission 1s motivated by the idea that employment equity should 
be a purposeful and action-oriented initiative. In the words of the 
Minister who introduced the Employment Equity Act, the law 


provides action to require employers to make public detailed 
information disclosing the results of their employment 
practices, action to enable the Human Rights Commission to 
fulfil its entire mandate, action which makes employment 
equity mandatory. 


While that had seemed clear enough to the Commission, there have 
been those who regard our part in getting this action under way as 
perhaps overzealous. To put it bluntly, some apparently feel the 
Commission is making a nuisance of itself by taking its parliamentary 
mandate a bit too seriously. Others have argued the contrary, that the 
Act is a sham and the Commission little better. These are perceptions 
we are prepared to live with, provided the goals of employment equity 
are dealt with honestly and responsibly. There are important human 
rights principles and public hopes tied up in the promises embodied in 
the new law. It seems to us important that the Commission, at least, 
should take these principles at their face value and encourage their 
application by every means within its power. If the legislative scheme 
should fall short, it will not be because we did not give it our best shot. 


Equal pay for work of equal value, more familiarly known as pay equi- 
ty, stands in an interesting relationship to employment equity. Both 
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start from a presumption that under-representation or under-pay can be 
traced to practices that, while superficially neutral, have clearly 
discriminatory effects. The slowness with which the federal administra- 
tion has moved to correct sex biases in its pay systems is another 
reason why the public remains sceptical about the whole area surround- 
ing pay and employment equity. The long drawn out process of union- 
management sampling of job evaluations in the public service was 
finally coming to a head at year end but, after the better part of five 
years, public patience was justifiably wearing thin. The moral, as with 
so much of human rights work, is that even the most well-meaning 
programs do not drive themselves. They need to be made to work, and 
the Commission attaches great importance to ensuring that they do. 


Much of what the Commission was trying to do in 1989 is best 
expressed in utilitarian terms: the public interests that go under the 
heading of human rights are legion; the strategies and resources avail- 
able to the CHRC are not. This means putting our efforts where they 
can do the most people the most good, and that, in turn, means work- 
ing as directly as possible on the institutional behaviour and group 
attitudes that perpetuate prejudice and discrimination. 


The Commission has tried, with some success, to reinforce its efforts 
to speed up the investigative process; to extend its alliances with inter- 
est groups; to contribute publicly to the most important human rights 
discussions of the day; and to establish an intelligible and justifiable 
process of systemic remedies for systemic problems. We are convinced 
that the present resource squeeze underlines the logic of our approach: 
to maximize the impact of individual gains by trying to spread the 
word about the points that have been won, and to encourage all 
concerned to incorporate them as part of their normal behaviour. 


Nineteen-ninety gives us a variety of things to hope and strive for: a 
revised law; more effective control of our case work; something 
substantial to show for our equity initiatives; and more active work 
with and on behalf of human rights groups and agencies across the 
board. The first step in that direction is to develop better public and 
parliamentary understanding of what we are up to. Our report is 
dedicated to that purpose. 
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As many a learned author has pointed out, liberty and equality are by 
no means one and the same thing: freedom regularly falls foul of 
equality, and vice versa. Individual interests are also many and 
disparate, though all individuals are morally equal and have an equal 
claim to respect. We try here to illustrate how the balance between 
freedom and equality and among various conflicting interests worked 
out in 1989, what problems were encountered, and what we or others 
are doing to help. 


In last year’s Annual Report we described the situation of Canada’s 
aboriginal peoples as a national tragedy. We see no reason to alter that 
judgement. Indeed, our observations over the year, our meetings with 
interested parties, and our participation in various deliberations and 
enquiries, only reinforce our conviction. In the years ahead, our 
success in forging a new association between the aboriginal peoples 
and non-aboriginal Canadians will be a prime measure of our commit- 
ment to equality and our skill in nation-building. 


The popular image of the aboriginal/non-aboriginal relationship has 
been one of uniform white domination and aboriginal subjugation or 
alienation. This is a serious oversimplification. We need to be 
reminded that when the first Europeans arrived there were established 
aboriginal societies across North and South America. The European 
explorers had need of the native peoples; dealings between the two 
groups were often based on mutual benefit; and they were in many 
ways more equal-to-equal than they later became. Some colonists may 
have ignored or belittled their culture, languages and political systems, 
but the aboriginal peoples themselves had no doubt who they were and 
what was theirs. 


With the start of large scale European settlement, however, the 
aboriginal people were faced with a new, harsher reality. They were 
given a choice: become what others called “civilized” and give up their 
own culture, or get out of the way. Thus began a long period of social 
and economic abuse. The results are plain to see. Today, many of 
Canada’s native people are caught between two worlds: on the one 
hand, they have been shut out of the larger society or bent to its rule; 
on the other, much of the indigenous infrastructure that sustained them 
in the past is no longer there. 


In recent years there have been signs that suggest that the aboriginal 
peoples are beginning to regain some control of their future. Native 
communities are reasserting their culture and traditions as keys to 
community pride and self-reliance; children are staying in school 
longer; health and housing conditions are improving; articulate and 
forceful leaders are making their voices heard. But anyone who thinks 
that the game has been won need only glance at the statistics or have a 
closer look at the shattering truths that lie behind them. Some of the 
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social indicators may have improved, but the conditions of aboriginal 
life are still a long long way from matching the expectations of 
Canadian society as a whole. 


MEETING THE CHALLENGE 


The challenge is how to respond to the changes now taking place in 
aboriginal communities across the country and to work with native 
groups to make those changes as constructive as possible. Pressure is 
growing; the groups themselves are increasingly impatient; and some- 
times this impatience has flared into confrontation. Let us make no 
mistake: these are human rights problems. If there is any single issue 
on which Canada cannot hold its head high in the international 
community, any single area in which we can be accused of falling 
down on our obligations, it is in this area of aboriginal relations. 


The possibility of a new deal is there, even if its exact nature is not 
completely clear. What is clear is that it must be based on a commit- 
ment by non-aboriginal Canadians to meaningful political and cultural 
autonomy and much greater economic self-sufficiency for native 
Canadians. We have argued that this requires a commitment across the 
board; perhaps it also requires a clearer appreciation than we have had 
up to now of conceptual problems such as “self-government” or 
“native justice”, on which we believe there is little overall agreement. 
It is for this reason that we have suggested that a thorough-going 
enquiry into those problems, modelled on the Royal Commission on 
Bilingualism and Biculturalism of twenty-five years ago, might play a 
useful role in achieving consensus without being used as an excuse for 
delaying important practical developments. 


For its part, the Commission is trying to play a constructive role in 
forging a new understanding. Commissioners and staff have continued 
to meet with native representatives to discuss their concerns. We also 
made representations to the Manitoba Aboriginal Justice Inquiry and 
the Ontario Race Relations and Policing Task Force. In meetings with 
heads of organizations and deputy ministers, the need to ensure better 
representation of native people in the workforce has been a regular 
Commission theme. A strategy is emerging to guide our dealings with 
the broad range of aboriginal issues that come before the Commission, 
including the relationship between the Indian Act and the Canadian 
Human Rights Act, the acceptability of preferential employment 
schemes for undertakings that are run by and for native communities, 
and the handling of possible human rights violations that occur within 
the sphere of aboriginal administration. 


Last year the Commission noted with concern the serious problems 
being faced by individuals, mainly women, who had regained their 
Indian status pursuant to the 1985 amendments to the Indian Act to 
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remove sex discrimination. The Government’s decision to provide 
additional funds to help Indian communities reintegrate returnees was 
a positive step. The Commission has still to be convinced, however, 
that the results will keep pace with the severe problems that reintegra- 
tion has created and that Government seriously underestimated in the 
first place. The new Canadian Aboriginal Economic Development 
Strategy looks more positive than some previous initiatives of this 
kind; it includes a substantial funding component and commits the 
government to long term support of aboriginal economic development. 
If it is well implemented — always a substantial ‘if’ — it could doa 
lot to improve the opportunities of native people and their chances of 
achieving self-reliance. Prospects for resolving land claims in the 
Northwest Territories and the Yukon also appear somewhat more 
promising than they have in recent years, though much remains to be 
resolved before final agreements can be achieved. 


By contrast, the decision to restrain the growth in funding to help 
Indian students attend post-secondary institutions seemed ill- 
considered. We have underlined on several occasions that, given the 
importance of education, and particularly technical and post-secondary 
education, it would be worse than shortsighted not to guarantee every 
possible opportunity to able native persons to pursue their schooling at 
the post-secondary level. Likewise, the decision to reduce the resour- 
ces under the Aboriginal Representative Organizations Program, which 
provides core funding for native organizations, appeared inappropriate 
at a time when native people, perhaps more than ever, need the 
organizational strength to make their case. The impact of these cuts on 
the organizations representing Métis and Non-Status people seemed 
particularly harsh. 


REPRESENTATION IN EMPLOYMENT 


The lack of employment opportunities for aboriginal people is a matter 
of continuing concern to the Commission. Improvements in the repre- 
sentation of native people in the work force covered by the Employ- 
ment Equity Act is excruciatingly slow. Between 1987 and 1988 
reported representation increased only 0.07 percent, from .66 percent 
to .73 percent. At this rate of increase, it will take another 20 years 
before aboriginal employment reaches even 2.1 percent, the current 
level of their availability in the work force. The number of native 
women as a proportion of all aboriginal employees actually declined, 
emphasizing the double disadvantage they suffer. Given that the 
aboriginal work force is much younger and growing much faster than 
the general work force, the slow pace of change is even more disturb- 
ing. Without major improvements, the employment prospects for 
young native people looking for their first job are bleak indeed. 
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For many Canadians, native and non-native alike, the magnitude of the 
problems faced by Canada’s aboriginal peoples gives rise to a sense of 
despair and helplessness. It need not. Native people with vision and 
determination, pride in their past and plans for a new future, are 
already showing the way out of the historical impasse. The question is 
whether Canada is willing to follow. 


The United Nations Decade for the Disabled is rapidly coming to an 
end. Awareness of the issues of greatest concern to people with 
disabilities has grown markedly since 1983, assisted by advocacy 
groups that not only represent but are run by disabled people. But true 
independence for the disabled requires more than official recognition 
that they are ready and willing to participate fully in our society. It also 
requires action: attitudes must change; systems that reinforce 
stereotypes must be adjusted; and physical barriers must be lifted. And 
none of this will be sufficient unless we also remove the consequences 
of a history of disadvantage which has often deprived disabled people 
of the basic means to live their lives with dignity and independence. 


The statistical evidence is clear. A survey conducted after the latest 
Census revealed that nearly three out of every five disabled Canadians 
with an individual income received less than $10,000 a year. More than 
one in ten had virtually no income whatever. This legacy results as 
much from well-meaning paternalism as it does from neglect, but that 
does not alter the disadvantages suffered or the damage to society as a 
whole. 


THE YEAR IN REVIEW 


It is an uphill battle, but not one without some victories. The CRTC, 
for example, recently required that all telephones manufactured in or 
imported into Canada be fitted with a flux coil, a long-time demand of 
the deaf and those with impaired hearing. And the Department of 
Transport signed a settlement agreement with the Commission that will 
make the ground transportation system operated in airports much more 
accessible to disabled travellers. 


Not all issues of concern have been resolved so satisfactorily. The 
banks have no doubt installed automatic teller machines for the 
convenience of their customers, and the Post Office tells us that the 
same motivation led them to install supermailboxes and to locate some 
of their outlets in corner stores. The fact remains that there is little 
evidence that either institution gave sufficient consideration to the 
needs of disabled consumers when they set about these projects or that, 
even now, they have a plan for overcoming the difficulties they have 
created for them. 


Likewise, the CRTC’s insistence that the best way of dealing with the 
matter of closed captioning of TV programs for the hard of hearing is 


ISSUES IN HUMAN RIGHTS 


en EEE 
meena eee eee eee rere reer ere 


through informal arrangements with various broadcasters can only cast 
doubt on the extent to which they really take the problem seriously. 
One thing is certain: at today’s grudging pace, it could take a very long 
time indeed to deal with problems that a civilized society should put 
behind it once and for all. 


REPRESENTATION IN EMPLOYMENT 


Last year we reported that people with disabilities made up only 1.6 
percent of the federally-regulated workforce; a year later the situation 
was substantially unchanged. According to the latest reports, those 
with disabilities represent 1.7 percent of the federally-regulated work 
force. The overall representation is not the only trend that has 
remained virtually unaltered: those with disabilities are still under- 
represented in every employment sector and every occupational 
category. This is not altogether surprising: it is going to take time to 
reverse ingrained habits and ways of doing business that deprive 
disabled people of the opportunity to contribute in the workplace. 


ACCESS AND INTEGRATION 


We drew particular attention last year to the limited accessibility of 
most public buildings as a visible symbol of just how poorly the 
rhetoric of equality had been translated into fact. We promised to take 
a Closer look at the issue. Last fall we took on some professional help 
in the area of accessible design to develop, in concert with the disabled 
community, ways to measure how far such facilities meet acceptable 
standards and to coordinate a survey of premises within federal juris- 
diction. That process is now under way. 


In its first phase, the survey will look at a number of public-sector 
facilities: CEIC employment centres, Health and Welfare income 
security offices, National Revenue taxation centres, Public Service 
Commission offices and, of course, our own regional offices. We then 
propose to include the private sector: banks, post offices and inter- 
provincial bus lines. The aim is to develop a bench mark for the 
organizations concerned, which should assist them in working 
systematically toward meeting the needs of their disabled clients. As a 
result, we will need the collaboration of management as much as that 
of the disabled groups, collaboration that we have every reason to hope 
we can count on. 


The positive correlation between education and income level is widely 
recognized. It should therefore come as no surprise that disabled 
Canadians have significantly less formal education than other adults: 
they are in fact twice as likely to have had no high school education as 
non-disabled adults. There are some signs, however, that the situation 
is changing for the better and, despite well-publicized exceptions, 
children with disabilities are increasingly integrated into regular 
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classrooms. The evidence shows that, given the opportunity, many can 
and do learn to live and function in the mainstream, but there is even 
more dispiriting evidence that children who are placed in segregated 
schools are often permanently deprived of the skills that they need to 
become independent and productive. 


The price of segregation can be life-long waste. By accentuating 
differences, it encourages habits of discrimination that run counter to 
the essential premise of human rights law: that all of us are, or should 
be, equal in our dignity and rights. The purpose behind integration — 
learning to accept life as it is and not averting our eyes from reality — 
must not, however, be lost in its implementation. Some individuals will 
clearly require more support than others if integration is to yield a posi- 
tive result. 


Few Canadians would regard the experience of commuting as a 
privilege. Yet for a person with a disability it may be just that: more 
than 40 percent of disabled Canadians who are able to leave their own 
home cannot use public transport, and another 20 percent have some 
difficulty doing so. Some transportation companies provide parallel 
transport, but not all and, of those who need such service, not everyone 
can obtain it. Public transit is meant to be an inexpensive and 
convenient form of transport; for many disabled Canadians, this 
convenience does not exist. Until it does, they face exceptional challen- 
ges and exceptional costs just to get to their place of work. That they 
should also be the ones least able to bear this cost is particularly unjust. 


PAYING THEIR OWN WAY 


It is not uncommon in our society to calculate the return on invest- 
ment. Many disabled Canadians who are ready and willing to work 
face the question very directly: what does one gain by entering and 
staying in the labour market? Unfortunately, the answer is frequently: 
not enough to cover the cost. A survey done in 1989 by the Canadian 
Paraplegic Association showed that, in Ontario, 80 percent of the more 
severely disabled who entered the workforce dropped out. Not because 
they did not like the work or because they could not cope, but often 
because it did not make economic sense. For disabled individuals on 
welfare, working can mean losing financial support for attendants and 
medical expenses. These are not frivolous extras; they are essential to 
enable a disabled person to function in the working environment. 


Some help is on the way. Over the last few years, the Department of 
National Revenue has brought in a number of measures to ease the 
financial burden. A “disabled persons’ tax credit” has been established: 
at least some of the costs associated with part-time attendant care will 
be deductible, and the list of eligible deductions under the medical 
expense credit has been expanded. These are encouraging signs, even 
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if they are not the complete answer. The Government, in its continuing 
examination of the tax system, should accept the principle that 
disabled taxpayers should be no worse off than any other Canadian 
after tax, simply because of their disability. In other words, tax 
measures must take full account of the legitimate costs associated with 
disability. 


While there is much that can be done to allow people with disabilities 
to enter the workforce, there will always be those who must rely on 
disability income support. According to a 1989 study by the Roeher 
Institute, these benefits, as now designed, actually result in “income 
insecurity”. Broadly based insurance programs (Canada/Quebec 
Pension Plan, Unemployment Insurance) pay benefits, including 
disability benefits, in relation to employment earnings: if one does not 
work, one is not eligible, and if one works only intermittently or at low 
paying jobs, one’s benefit level is correspondingly low. Disabled 
Canadians are thus condemned to benefit least from these programs. 
The last safety net of all is the social assistance payment, but here too 
what is provided is woefully inadequate, and so structured as to be one 
more bar in the cell of institutionalized poverty. 


AIDS: AN UPDATE 


The Commission does not countenance any form of discrimination 
against people who are HIV positive or suffering from AIDS. While 
we have received only a handful of complaints to date, one has already 
been resolved in a way that strongly supports that position. AIDS 
cannot be transmitted by casual contact and therefore should not limit 
an individual’s right to work or receive available services. 


This does not mean that all Canadians accept and act in accordance 
with that view. AIDS discrimination is, in fact, widespread and well 
fuelled by misinformation. There is evidently a great need to carry the 
message to ordinary people who perceive themselves as being at risk. 
The Department of Health and Welfare has embarked on a helpful 
campaign to promote a clearer understanding of the disease. The 
Commission, for its part, will continue to stress the importance of a 
measured and compassionate response and the need for vigilant protec- 
tion of human rights in a climate of fear. 


At times, decisions are made more on the basis of public anxiety than 
on hard evidence. There is an understandable desire to be seen to be in 
control. Sometimes, however, those who make the decisions only 
exacerbate an already difficult problem. There is a tendency to play to 
the gallery: calls to quarantine AIDS victims, for instance, or to deny 
them employment in schools or in the childcare system. Luckily, wiser 
heads have generally prevailed, at least in Canada. There are, neverthe- 
less, more than a dozen countries at last count requiring tourists to 
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show proof that they have tested HIV-negative before they are allowed 
entry. The McGill Centre for Medicine, Ethics and the Law has 
concluded that these restrictions “are unjustifiable and...inherently inef- 
fective” and may involve “wrongful discrimination”. We agree. 


DRUG TESTING 


The Commission is on record as being against the use of test results, or 
using a refusal to be tested, as a basis for differential treatment of an 
employee or potential employee. Several complaints have been before 
the Commission, but none has yet been decided by a tribunal or a 
court. Meanwhile, some industries, notably in the transport sector, 
have adopted broad, mandatory testing programs both for job 
applicants and for employees. The claim is that tests are needed for 
reasons of safety, claims that are under study by a Department of 
Transport task force that is expected to report in the near future. 


There are several issues at stake here. Many experts who have 
examined the question argue that testing is both unnecessary and an 
infringement of privacy. We all accept that alcohol abuse is a social 
tragedy, and that people who drink on the job, especially a safety- 
sensitive job, put themselves and others at risk. Even knowing this, 
would society be ready to accept a mandatory, generalized testing 
system that would deny employment or continued employment to 
anyone who might have had a drink in the last few days? We think not. 
Yet some employers are ready to do exactly that for individuals who 
show recent exposure to cannabis, the vast majority of those who test 
positive for drug use. 


From a human rights perspective, the issue is not for or against drugs; 
the question is whether there is any meaningful correlation between a 
positive test result and performance on the job. It has become part of 
the mythology that any use of an illicit drug (alcohol does not count) 
represents a potential threat to public safety. The decision by the 
American government to expand its “war on drugs” to include all 
transport workers operating in its territory, as well as individuals 
employed by companies contracting with key American firms, has 
added urgency to the need for a distinct and fair drug strategy in 
Canada. Many Canadians may otherwise be caught between the posi- 
tion that mandatory testing may be illegal (a view generally shared by 
parliamentary and professional groups) and de facto drug testing in 
major transport operations, now bolstered by an extraterritorial require- 
ment that it be instituted for those wishing to do business in the United 
States. 


The first requirement on the Canadian side is to determine what our 
position should be. The Transport task force will provide evidence on 
the extent of drug use by employees in various transportation sectors 
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and how, if at all, it relates to safety issues. But the principle that 
individuals should not be discriminated against in employment without 
just cause will still be there at the end of the exercise. In all but excep- 
tional circumstances, the inference from one positive test to impaired 
performance and public risk is too weak a logical chain on which to 
base a denial of the basic right to work. 


Canadian mythology has always distanced itself from the so-called 
“melting pot” approach to cultural differences practised by the United 
States. According to the official pieties, Canada was born and raised in 
a spirit of cultural pluralism and its culmination is the policy and law 
on multiculturalism. This is an attractive and in many ways inspiring 
legend, but it hardly stands up to historical scrutiny. 


The demons of racial and cultural prejudice have never been either offi- 
cially or unofficially exorcized from Canadian society. We may, on 
occasion, have been marginally more enlightened than our southern 
neighbours, but instances of racism and intolerance are deeply etched 
in the historical record and, for that matter, not hard to find in the daily 
newspapers. It may be the more sensational aspects of mutual mistrust 
that make the headlines (turbaned Mounties, skinhead rallies), but 
these are surely symptomatic of something much deeper and more 
threatening. At their heart stands the discriminatory hierarchy that 
differentiates among Canadians and treats some of its citizens as little 
better than outsiders in their own country. 


Exposure of institutionalized racism in our judicial and police systems 
is not anew phenomenon, but this year it became a constant and some- 
times tragic refrain. Shortcomings that may be inherent in all law enfor- 
cement systems have a way of crystallizing around racial or ethnic 
differences. Institutions that ought, in principle, to be among our most 
impartial sometimes reveal themselves to be bigoted and self-serving. 
There is a corresponding loss of public trust, and we all feel shamed by 
our collective inadequacy. 


The wrongful imprisonment on a murder charge of a young Indian, 
Donald Marshall, not only precipitated an inquiry into the circumstan- 
ces surrounding that event, it also set the stage for a series of race-and- 
justice inquiries that this year spread across the country. Some of these, 
like the Ontario Task Force on Race Relations and Policing, have 
already borne good fruit in the shape of improved cross-cultural train- 
ing, more equitable recruitment and new structures of accountability 
and support. Manitoba’s Aboriginal Justice Inquiry proved harrowing 
for all concerned, like turning over the dark side of our national soul. It 
seems too soon to predict the good that we hope will come of it. 


The difficulties of bringing minority-cultural interests into the system 
itself are no easier elsewhere than they are in Canada. In London, 
England, where 17 percent of the population belongs to a visible 
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minority, only one percent of the police force is non-white, a fact that 
not only helps to explain such racial flare-ups as the Brixton Riots but 
makes more appropriate recruitment difficult to the point of impos- 
sibility. 


This makes Canadian petitions to prevent the RCMP from accom- 
modating orthodox Sikh requirements profoundly disheartening. 
Leaving aside the more far-fetched rationalizations for this resistance, 
such as the suggestion that a loosened turban could be turned against 
the wearer in a scuffle (which makes one wonder how Sikhs ever came 
by their martial reputation), one is left only with the argument from 
RCMP tradition. Does no-one recall pictures of the pre-Stetson days of 
pill-box hats and other variations on the now familiar pattern? Has 
no-one ever come across a female Mountie? But the most painfully 
frequent argument 1s simply that Sikhs and their traditions are 
un-Canadian: let them take their foreign paraphernalia and go home is 
the rallying cry of this highly vocal faction. This is a very long way 
from Canada’s avowed belief that it is among the world’s most tolerant 
countries. 


OPPORTUNITIES FOR RACISM 


It takes no great art of prophecy to predict that opportunities for racism 
and inter-ethnic friction are likely to grow as the composition of 
Canada’s population becomes increasingly diverse. While so-called 
visibility is far from the whole story, it is symptomatic of the pace of 
change that within the next two decades 20 percent of the populations 
of our major cities may belong to non-white minorities. Public reac- 
tions to the “Asian Invasion”, the alarmism of the television produc- 
tion Disparaitre, with its apocalyptic vision of French cultural 
submersion in an alien sea, racist buttons on the Prairies, ambivalent 
feelings towards refugees — all these and other signs of public unease 
should be telling us something. But what? 


First, one hopes, that there is no half-way position in human rights: 
either we accept the proposition that no race, no ethnic, cultural or 
religious group is intrinsically better than any other, or we continue to 
act in ways that are hypocritically at variance with our declared 
pluralistic and democratic principles. We cannot have it both ways. 
And even if we accept the logic of our human rights commitment, 

there remains a tremendous amount of work to be done to make it intel- 
ligible and effective in daily life. 


HATE PROPAGANDA 


One such test of our commitment is the readiness to stand up and be 
counted. New Brunswick’s decision to introduce anti-discrimination 
guidelines in its school system is troubling to all of us who value 
freedom of speech, but in the end we find ourselves solidly in favour. 
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The fact that all education is value-laden is not a sufficient reason for 
exposing unformed minds to any and all tendentious interpretations of 
history in the hope that they will eventually find something 
approximating the truth for themselves. 


The issue of what is or is not hate propaganda, how one identifies it, 
and what to do about it, continued to simmer throughout the year. The 
Supreme Court heard arguments in several key cases, and a human 
rights tribunal declared the recorded phone messages put out by the 
Church of Jesus Christ Christian-Aryan Nations discriminatory under 
the Canadian Human Rights Act. Meanwhile, the Attorney General for 
Ontario decided not to prosecute Western University sociologist 
Philippe Rushton for his work on supposedly differential racial traits. 
Nor was Government persuaded to forbid the importation and distribu- 
tion of Salman Rushdie’s Satanic Verses. Whether there is a single and 
consistent thread of national good judgement running through all of 
this remains to be seen, but given the many conflicting interests and 
sensitivities involved, the overall response seems to us fairly sensible 
and salutary. 


THE QUESTION OF PARTICIPATION 


Questions of public trust and shared values apply just as much to other 
institutions as to the police. Until they can be said truly to represent 
and respond to the communities they serve, the suspicion that the 
guardians of the public trust are not fully trustworthy will continue to 
rankle. To be out of touch with substantial segments of one’s public is 
to risk both incomprehension and unfairness. 


The term “employment equity” is not a very catchy one, but the 
concept is very important. Important because employment equity 
insists that we go the extra mile and ensure a healthy reflection of our 
diversity in public and para-public institutions. As we point out else- 
where in this Report, there may be some debate about how to develop 
that kind of participation, but active steps to bring about a better 
balance in the workplace remain an essential aspect of the anti- 
discrimination purpose of the Canadian Human Rights Act. 


The visible minority groups with which we are in touch are unanimous 
in placing employment equity at the top of their agenda. This repre- 
sents for many of them a double test: of their full status as Canadians, 
and of the good faith of our government in proclaiming multicul- 
turalism and equity legislation. Such legislation is not without its own 
intercultural and technical problems: some “visible minorities” are less 
“visible” and therefore less disadvantaged; others may be doubly or 
triply disadvantaged — non-white immigrant women from a traditonal- 
ly male-dominated culture, for instance. It is also important not to be 
mesmerized by definitional or statistical abstractions. We need to 
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emphasize the qualitative and social goals of employment equity: posi- 
tive structural and attitudinal achievements must underlie the numeri- 
cal results. 


Among several persuasive briefs that we received at our Commission 
meeting in Winnipeg last May was one from the City’s Equal Employ- 
ment Opportunity Program. The theme was very simple and very sad- 
dening for anyone who believes that Canada is incapable of exploiting 
its citizens along sexist and racist lines. Immigrant women with family 
responsibilities are too often assumed to have no need to develop their 
own social and economic independence. They are often denied public 
language training in English or French and the sort of child care that 
would enable them to work; and if they do find work, they are exposed 
to some of the worst features of unprotected labour. In a word, their 
most basic needs are swept under the rug. 


The Canadian Employment and Immigration Commission has a 
Language Training Program that provides full time language instruc- 
tion in English or French for employment needs. This program also 
provides a training or living allowance, but its eligibility criteria, while 
apparently neutral, effectively exclude a disproportionate number of 
immigrant women. This inequality is currently the subject of a court 
action that is being funded under the Court Challenges Program. The 
Commission strongly supports this challenge but has urged the Mini- 
ster responsible for Employment and Immigration not to wait for the 
outcome of legal proceedings to eliminate the linguistic disadvantages 
that immigrant women have been suffering for many years. 


MULTICULTURALISM AND HUMAN RIGHTS 


In our submission, there is a clear connection between what we have 
come to call multiculturalism and human rights. As we have observed 
at several points, it is a fundamental precept of human rights law, and 
of this country’s constitution, that all individuals are born equal in their 
_ rights. This in turn means acceptance of difference, and the recognition 
of equality in difference. In contemporary Canada this entails assign- 
ing equal value to the various ethnic and racial groups that make up 
our society. 


So far so good. But what has long worried opponents of multicul- 
turalism has been its supposed perpetuation of alien cultures, with too 
little or no regard for their adaptation to Canadian values. The issue is 
not so much whether this public perception is fair but how widespread 
it is. It is apparent that multiculturalism is not for everyone an expres- 
sion of our common condition as Canadians. For some it tends to 
remain an alternative way of being Canadian, one that applies 
exclusively to so-called ethnic groups. 
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For our part, we have tried to stress the importance of enabling 
Canadians both to stay in touch with their cultural roots and to 
participate fully in our common Canadian experience. In that context, 
we have placed particular emphasis on three significant considerations: 


° that social stratification on ethno-cultural lines is totally at odds 
with the human rights principles this country claims to espouse; 


that special efforts to protect the unique rights of Native Canadians 
or the rights accruing from official bilingualism must be, and must 
be seen to be, consistent with all the rights and duties of our 
common citizenship; and 


¢ that all who have a concern for clarity in these matters have a major 
selling job to do, partly to correct past misperceptions but, more 
importantly, to overcome our suspicions and come to terms with the 
kind of nation we wish to become. 


REPRESENTATION IN EMPLOYMENT 


The employment equity data on the participation of visible minorities 
are not markedly different from those reported in 1988. Despite the fact 
that they are more highly concentrated in urban areas, where there is 
generally better access to the job market, their overall representation 
grew only slightly in 1988, and their occupational distribution varies 
widely. They remain under-represented in virtually all parts of the 
country, and the pattern of hirings and promotions mainly reinforces 
their present concentration in less well paid jobs. More than half of the 
full-time hirings of visible minorities reported for 1988 were for 
clerical jobs. 


But raw data cannot convey the extent of those processes by which 
mainstream individuals are preferred over members of less familiar 
and less powerful groups. The racial and cultural complaints that are 
investigated by the Commission are notoriously difficult to adjudicate 
because of the problem of finding hard evidence that differences of 
race, ethnicity or religion were truly at the heart of the matter. As a 
matter of policy, the Commission has redoubled the scrutiny it applies 
to these cases and prefers to err on the side of referral to conciliation or 
tribunal rather than dismiss them. 


Two areas where we believe that more could be done to prevent this 
kind of discrimination involve testing and selection for employment. 
The auditing of organizations (including the federal Public Service) on 
this front is too apt to be superficial and self-fulfilling. On the other 
hand, repeated patterns of exclusion or failure by minority candidates 
is a good indication that something is amiss. Some of these systemic 
biases will no doubt be brought to light by serious employment equity 
analyses. Others may call for an independent review of testing instru- 
ments for cultural bias. A starting point would be the Entry Level 
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Officer Selection Test used by the Public Service Commission, which 
is alleged to have adverse effects on certain racial or ethnic groups. 


It is one of life’s ironies that the people who urge ethnic minorities to 
submit to “Canadian” norms or “go home” are often the same people 
who make it difficult for them to take their rightful place as citizens. 
The point is that, as we move into the nineties, Canadian norms are 
multicultural and pluralistic. Inability to realize that there are many 
equally valid, equally loyal and equally productive ways of being 
Canadian is simply a failure to come to grips with reality. We cannot 
combat racism by self-righteously denouncing a few bigots; we have to 
define and demonstrate what it is that makes us one single, equally 
entitled and equality-seeking people. 


The overwhelming majority of sex discrimination cases are brought by 
women. Perhaps the day will come when women’s rights are not 
virtually a separate sub-class of human rights, but it seems unlikely to 
come soon. Issues that affect more than half the population and, less 
directly, millions of our children, are of paramount importance to our 
society. When we have put to rest all the women’s issues that affect us 
today, we will have gone a long way toward establishing equal oppor- 
tunity for all Canadians. 


As we point out in Chapter IV of this Report, the 1989 Supreme Court 
decisions in Andrews and Brooks have important implications both for 
the general interpretation of equality and for the situation of women in 
particular. Too often the rights of women have been measured by some 
supposedly neutral (but implicitly male) standard. By focusing on the 
different realities of men and women, and on the discriminatory results 
of pretending the two are equivalent, the Court has opened a new 
chapter in human rights law. The notions of equality or equivalence 
suggest that there are concrete comparisons to be made. We now 
appreciate that not all equality comparisons are equally appropriate. 


Just as men do not suffer the employment consequences of pregnancy, 
they are much less likely, for any number of reasons, to be subjected to 
sexual harassment, which overwhelmingly tends to involve abuse of 
hierarchical power or physical dominance. For similar reasons, it is 
difficult for women to break into male-dominated professions or, if 
they do, to do so on equal terms and without paying a price in terms of 
a game whose rules have been devised by male players. 


EQUALITY OF ACCESS 


Last February, a Human Rights Tribunal decided that there were no 
valid, operational reasons for excluding from the many combat-related 
Jobs in the Armed Forces those women who want to compete in that 
arena. Although the Forces had been moving experimentally in that 
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direction for the past ten years, the decision proved controversial with 
both men and women, a sure sign that it had touched a nerve in some 
long-held assumptions about the proper division of labour between the 
sexes. In fact, the decision spoke to a crucial principle of human rights: 
equality of access based not on group characteristics but on individual 
ability alone. 


To be realistic, it was neither a call to arms nor a wholesale feminist 
invasion; it was purely a question of being consistent. The evidence 
before the Tribunal, evidence from military and non-military experts 
alike, left little doubt that the traditional reasons for excluding women 
from a wide range of occupations were more impressionistic than 
objective. In spite of cries of outrage at the decision, dramatic progress 
in the few months that have passed since then and signs of excellent 
cooperation from the military give good reason for optimism about the 
prospects for success. 


Other news was less encouraging. The results of a study prepared for 
the Canadian Advisory Council on the Status of Women showed that, 
in the first three years since the equality provisions of the Charter of 
Rights and Freedoms came into effect, Charter challenges had been 
much more common among advantaged than disadvantaged groups. Of 
forty-four sex equality cases, only nine were made by or on behalf of 
women, and the general effect of the other thirty-five cases, according 
to the Council, did more to hinder than promote the interests of 
women. For many women’s groups this was only the confirmation of a 
suspicion that the most frequent and effective users of the Charter’s 
powers are not those who most need them but those who best know 
how to use them. 


“NO HARM MEANT” 


Sex discrimination, like many other kinds of discrimination, is some- 
times so common as to become imperceptible: a normal interaction, a 
fact of life. What is changing is that more and more women will no 
longer overlook such casual sexism, not because they cannot “take a 
joke” but because they recognize that the persistent use of locker-room 
language is not so innocent as it pretends to be and not a long step 
away from more demeaning and isolating treatment that makes for an 
intolerable work environment. 


But value-loaded words or dubious jokes seldom lead to material los- 
ses. For some women, however, the process of discrimination goes 
much further: it reduces them to a status bordering on non-persons. We 
have already mentioned the case of immigrant women who have 
limited English or French and, as a result, are doubly trapped, whether 
they want to work or to stay at home. The rules of accessibility to 
government sponsored language training may be neutral on their face, 
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but their effect is very largely discriminatory against women and 
particularly against those women who are least able to argue for 
themselves. 


REPRESENTATION IN EMPLOYMENT 


Of the four groups targeted for special attention under the Employment 
Equity Act, women tended to fare better than some in terms of overall 
change in their representation in the federally regulated work force 
between 1987 and 1988. Women make up about 44 percent of the 
Canadian labour force; their representation among employers covered 
by the Act went from 40.9 percent to 42.12 percent during the year. 
The growth in their overall presence in the labour force also enabled 
them to take better advantage of the full-time hirings and promotions 
on offer. Their total share in those categories went from 37.35 percent 
to 41.17 percent and from 51.05 percent to 55.42 percent respectively. 
There remain, however, substantial and persistent inequities in their 
hierarchical and sectoral distribution. Typically, their gains originated 
in clerical occupations; of full-time hirings in upper management, 
fewer than 12 percent involved women. 


On the whole, there were some useful achievements for women in 
1989, but there is still a long way to go before Canada makes good on 
its fundamental promises of sexual equality. Women seek entry to non- 
traditional jobs, and to be allowed to hold those jobs with dignity and 
respect for their particular needs as women. It has taken considerable 
time for us to realize that pregnancy is not some casual interruption of 
the employment contract but a social good deserving of public under- 
standing and support from all Canadians, male or female. How long 
before the other barriers come down? 


MARITAL AND FAMILY STATUS 


Questions of sex discrimination not infrequently overlap with issues in- 
volving discrimination based on marital and family status. As a rule, it 
is the female spouse who is disadvantaged because of her marital 
status, but men, too, may be denied employment or benefits on the 
same or similar grounds. 


The issue of family status proved unusually contentious in 1989, in 
good part because it became the focus of the Mossop case, in which 
the complainant alleged that Treasury Board policy and his collective 
agreement unfairly deprived him of bereavement leave to attend the 
funeral of his long-time partner’s father. The issue became contentious 
for one reason: his partner was of the same sex as Mr. Mossop. As a 
result, the Human Rights Tribunal that heard the case found itself 
considering whether a stable and mutually supportive relationship 
between partners of the same sex could constitute a familial relation- 
ship within the meaning of the Act. After hearing some very thoughtful 
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evidence on the evolving concept of “family”, the tribunal decided that 
the relationship did so qualify, that Mr. Mossop had indeed been 
discriminated against, and that the Treasury Board policy and the 
collective agreement should be altered to take account of this kind of 
familial relationship. 


Needless to say, this decision did not meet with unanimous agreement, 
and it has been appealed by the Government to the Federal Court. 
What makes the case so important from the more general perspective 
of human rights is that, in effect, it questions the basis on which we 
classify and grant particular benefits. And what the tribunal picked up 
on was that, for benefits to be equally (or at least non-discriminatorily) 
available, we must avoid categorization distinctions that have no essen- 
tial relevance to the benefit that 1s being conferred. Mr. Mossop was 
living in a relationship that had all the most critical features of a 
familial situation, except one. It was not right that he be denied, for 
that one reason, the employment benefits normally due to a person in 
his situation. 


Another question of categorization arose out of an important court 
decision (Schachter, 1988) which, in effect, held that providing 15 
weeks’ unemployment insurance benefit only to adoptive parents 
discriminated against biological parents. The indirect result of that 
decision are provisions 1n the proposed new Unemployment Insurance 
Act to allow 15 weeks’ birth-related coverage to biological mothers 
and 10 weeks’ parental benefit to both biological and adoptive parents. 
Adoptive parents are understandably unhappy, for two reasons: they 
have lost five weeks’ benefit in this process; and the undifferentiated 
parental benefit seems to them to discount the family-formation 
circumstances that are involved in adoption. It is a widely recognized 
human rights principle that one does not correct one inequity by creat- 
ing another, but it is equally clear that if the adoptive parents’ five 
weeks were reinstated, biological parents would vigorously demand 
equality, thus producing the racheting effect that is the bane of 
governmental financial planners. 


AGE: When people think of age discrimination they tend to focus on the 
VARIATIONS ON Ons of older workers who have been beached by some ‘“downsiz- 

ie ing” tide or thrown into unwanted retirement. The popular image has, 
A ‘THEME of course, a strong basis in reality, but it is still an oversimplification. 
The 1988 Report on Aging in Canada prepared by the Standing 
Committee on Human Rights pointed to negative stereotypes of the 
aging and elderly as evidence of the pervasiveness of “ageist attitudes” 
in Canada. The same might perhaps be said of negative stereotypes of 
youth. Prejudice is part of a universal human failing for over- 
generalization. 
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But if stereotyping is inherent in the human condition, the practical 
effects of ageism are far from evenly distributed even among the aging 
and elderly. Hence the double emphasis of the Committee’s report: 
first, on establishing better ways to make continued use of those who 
are mature, experienced and active and, second, on dealing with the 
unequal and discriminatory effects of ageism in the labour force. 


Among the Committee’s recommendations was one asking our 
Commission to get together with the Employment and Immigration 
Commission to explore the usefulness of amending the Employment 
Equity Act to require reporting by age. The Committee wondered if 
this might be a good means of protecting members of the four employ- 
ment equity target groups from the compounding effects of age on 
other forms of discrimination in employment. 


We did what the Committee asked and discovered that, even on the 
basis of existing labour force data, it is possible to discern a variety of 
age-related effects. Most of these are already well enough documented 
to make them the targets of employment programs to assist or retrain 
older workers. Whether the analysis of these phenomena among the 
four designated groups warrants adding a further reporting dimension 
to employment equity legislation is a question that cannot readily be 
answered in the abstract. The Commission has suggested that some ex- 
perimental analyses be conducted within the Public Service, where age 
data are already reported. One intuitively presumes that discrimination 
tends to be compounded by age; the only question is how much one 
needs to document that tendency before doing something about it. 


If evidence to confirm specific kinds of compounding were required, 
one need look no further than last October’s Pension Primer from the 
National Council of Welfare. A classic case of age-sex compounding 
that the Council — and others — have documented for years is one 
that particularly affects poorer people from sixty through sixty-four 
who have never married or are separated, and are therefore ineligible 
for any form of compensation equivalent to the Spouse’s Allowance. 
As we noted earlier in this chapter, the inadequacies of various social 
and support programs tend to become magnified the further one moves 
from the central “norm” of the white, able-bodied, middle-class male. 


MANDATORY RETIREMENT 


To many people, mandatory retirement calls up an image of older 
workers being put out to pasture, something that arrives — often quite 
happily — around sixty or sixty-five. In fact, it may strike much earlier 
and with less pleasant consequences, and nowhere more regularly than 
in the Canadian Armed Forces, which have a complex schedule of 
retirement ages tied to employees’ rank and occupation. Most people 
would probably accept, we suppose, that for certain physically 
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demanding or stressful occupations there is, on average, some upper 
limit of reliable performance: athletes are a rather obvious case in 
point. What is at issue, however, is the inflexibility and apparent 
arbitrariness of a system that discards employees whether they are past 
it or not. Justifications that rest on fitness or combat readiness are hard 
to sustain in many cases, and one suspects that the real reason is that 
the system is administratively convenient and falls with equal fairness 
or unfairness on all concerned. 


There are a good many age-related systems in the overall administra- 
tion of Canadian society. We live in an actuarial environment that 
hinges, in some respects, on statistical probabilities: the young male is 
more prone to automobile accidents, the elderly female more likely to 
outlive her income. Human rights laws are not supposed to set aside 
these calculations but to humanize them, to keep them in touch with 
changing societal patterns and the particular needs of individuals and 
groups. The statutory abolition of mandatory retirement in the federal 
arena, as recommended by the Commission and others these many 
years, is not going to solve all the problems of age-related discrimina- 
tion or cure all the heartbreaks of the long-term unemployed. Age 
becomes a discriminatory factor because work itself is sometimes in 
short supply. 


The arguments surrounding mandatory retirement, and whether or not 
it is consistent with the equality provisions of the Charter, have now 
been heard by the Supreme Court in several cases. Its decisions, when 
published, are bound to set very strong precedents for deciding such 
cases under the Canadian Human Rights Act. Once again, there is a 
balancing of interests involved that may not permit a simple yes/no 
solution. Age, as a human characteristic, is not the monopoly of the 
ageing, the elderly or the downright old. The issue in human rights is 
not people’s age as such, but that, whatever that age may be, it should 
not be used arbitrarily against them. The weakness of mandatory retire- 
ment is not simply that some of its underlying assumptions about the 
effects of growing older may be unreasonable, but that it leaves no 
room to challenge those assumptions in specific cases. In our view, 
that right must be respected. 


ISSUES IN HUMAN RIGHTS 
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Eighteen months have gone by since the first employer reports were 
produced under the federal Employment Equity Acct. It is natural to ask 
how we are doing and what changes there have been. The answers are 
not very encouraging, even if realism dictates that we must be ready for 
a protracted process if we are to succeed with the kinds of fundamental 
change the Act envisages. We can perhaps accept that equitable 
participation for the four groups identified by the law — women, 
visible minorities, aboriginal peoples and the disabled — and particular- 
ly for the last two, cannot be accomplished from one day to the next, 
but without an unequivocal commitment at the most senior levels of 
management it will not be accomplished at all. 


Then again, say the activists, none of this will work as long as we have 
a paper tiger for a law; what is needed are mandatory requirements 

and sanctions to go with them. We certainly need a better law. The 
Commission will continue to argue that amendments are essential, not 
only to put to rest any doubts about the obligations of those institutions 
covered by the Act, but also to give the Commission clearer authority 
to monitor compliance and ensure that there is genuine progress toward 
the objectives envisaged by Parliament. 


Again, however, a certain realism must intervene. It is most improbable 
that there will be substantive amendments to the Employment Equity 
Act before 1991, when, in any case, it comes up for parliamentary 
review. For the immediate future the Commission is going to have to 
make do with the means available: a not altogether satisfactory statute; 
some signs of action, although not yet approaching what we might 
hope for; and the intention on our part, with the help of Parliament, to 
probe, to prod and to push employers toward real representativeness in 
the workplace. 


THE COMMISSION’S APPROACH 


Wherever possible, both with government departments, Crown corpora- 
tions and the private sector, the Commission has tried to avoid unneces- 
sary adversarial proceedings and to work with those institutions to 
bring about the changes required by the Act. This approach deserves 

an explanation. We have not chosen it out of a desire to avoid rough 
dealings; rather, we have calculated that the confrontational route is, 

by and large, likely to waste more time for all concerned and to be of 
greater interest to litigation lawyers than to the potential beneficiaries 
of the Act. At the same time, we have made it very clear to those who 
choose not to offer some measure of cooperation — and there were still 
a few as the year came to an end — that we will not hesitate to proceed 
via tribunals and the courts if that becomes necessary. 


On this basis, the Commission asked six corporations and five federal 
departments and agencies to join it in reviewing their data as a first step 
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toward pinpointing possible discriminatory practices affecting the four 
target groups. The organizations approached were: Banque nationale 
du Canada, Canadian National Railways, Canadian Pacific Express 
and Transport, Denison Mines, Marine Atlantic, the Saskatchewan 
Wheat Pool, and the federal Departments of Transport, National 
Defence, Fisheries and Oceans, Revenue (Taxation), and External 
Affairs and International Trade. 


The Commission later received a complaint from the Disabled People 
for Employment Equity Human Rights Group in Toronto against Bell 
Canada, the Canadian Broadcasting Corporation, Canada Post Corpora- 
tion, Canadian National Railways, the Bank of Nova Scotia, the Bank 
of Montreal, the Royal Bank of Canada, the Toronto-Dominion Bank 
and the Canadian Imperial Bank of Commerce. These eight employers 
(CN had already been approached) were also invited to agree to a joint 
review of the representation of women, natives and visible minorities. 


Finally, another group of employers that were not the object of a 
complaint and had not been invited to take part in a review were either 
asked to confirm that they were complying with the Act, advised that 
the Commission was monitoring their reports or, for those not specifi- 
cally covered by law or policy, asked whether they would be willing to 
apply employment equity measures voluntarily. 


In all, the organizations subject to scrutiny represent approximately 
430 government departments and agencies, private employers and 
Crown corporations whose total work force is almost one million 
people. Those who are involved directly in a review or an investigation 
employ a total of close to 450,000 workers. 


THE PROCESS OF INVESTIGATION 


There are two basic assumptions underlying the Employment Equity 
Act. The first is that, by comparing an employer’s participation figures 
for the four target groups with labour force availability data, one can 
spot areas of possible under-use. The second is that such discrepancies 
may point to employment policies or practices that work to the 
disadvantage of those groups. 


The object of compiling those data is to permit the employer, the 
public and any monitoring agency to explain any significant differen- 
ces between participation and availability. The Commission’s 
approach therefore involves agreeing with the employer on a plan 

for exploring the data it has produced (which enables us to understand 
how they have been arrived at and to pinpoint possible inequities), 
and using a common analysis to scrutinize its employment systems 
and develop corrective plans. 
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ASSESSING PROGRESS 


We have observed above that what has been accomplished thus far 
leaves much to be desired. As reported by the Minister responsible for 
the program at the end of the year, the overall 87-88 growth for the 
four groups amounted to .07 percent for aboriginal peoples, .12 percent 
for persons with disabilities, .7 percent for visible minorities and 1.22 
percent for women, figures which are hardly likely to cause dancing in 
the streets. Our review of hirings and terminations also suggests that at 
least some of these very modest gains came from higher rates of self- 
identification rather than real improvements in representation. The 
occupations represented also vary considerably from sector to sector, 
and a net positive result for a particular sector may be greatly skewed 
by differences between sub-sectors. A net gain in transportation 
hirings, for instance, is entirely due to gains in the air transportation 
sector: the rail, truck, water, public passenger and pipelines sectors 
were all net losers and thus much more limited in their opportunities 
for change. 


Still, one is obliged to generalize if one is to have a view of the forest 
as well as the trees. Women’s representation is highest in banking and 
communications, though they are still under-employed in the latter, 
especially in traditional male occupations. Over all, women have not 
made extensive inroads into non-traditional occupations, and in all 
industrial sectors they are still heavily over-represented in clerical 
work. They are more often found in management and the professional 
ranks in banking and communications than in other industrial sectors. 
But, again, they remain a small minority of senior managers even in 
banking, although the sector as a whole is predominantly female. 


Of greatest concern is the unacceptable position of the aboriginal 
peoples, whose numbers hardly changed at all, and who remain 
significantly under-represented in all industrial sectors and virtually 
all occupational groups. Their representation is worst in banking and 
communications, and only slightly better in transportation and the 
other sectors. 


Similarly, there was only minimal improvement in the position of 
people with disabilities, who are also under-represented in most 
occupational groups and in all industrial sectors. Although still well 
below par, their representation is slightly higher in the banking sector. 
Communications and transportation continue to have the worst repre- 
sentation of disabled workers. 


Visible minorities remain for the most part under-represented in the 
federally regulated work force. The banking sector is an exception, 
but even there their representation in senior management is cause 
for concern. Significant under-representation is also evident in the 
transportation and communications sectors. 
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HOW THINGS STAND 


At the end of 1989, one year after our first investigations and reviews 
were launched, the situation was as follows. 


Of the nine large employers that were the object of the Disabled 
Coalition’s complaint, four had agreed to cooperate on first being 
notified: Canadian National, the Royal Bank of Canada, the Bank 
of Montreal, and the Toronto-Dominion Bank. Some months later, 
the Canadian Imperial Bank of Commerce also agreed to allow the 
investigation to proceed. After considerable debate and exchange of 
correspondence, the Bank of Nova Scotia offered its conditional 
cooperation toward the end of the year. Discussions are continuing 
with Canada Post. 


For reasons best known to themselves, the remaining two employers — 
Bell Canada and the CBC — have not agreed to collaborate with the 
Commission on working toward the resolution of the complaint. 
Instead, they have continued to question its validity, even as a proper 
matter for investigation, as well as the Commission’s authority to carry 
out that investigation. Bell Canada has also declined to provide the 
information that the investigator requested to prepare a report on the 
facts surrounding the allegations. The CBC, for its part, has launched 
a challenge in the Federal Court seeking to have the investigation 
permanently halted, and a hearing is expected in the Spring. 


The Commission, of course, accepts that any employer is entitled to 
defend itself against complaints. In the case of an employment equity 
problem, however, where the bald statistics give rise to some obvious 
questions, the institutions concerned would be operating in their own 
interests, as well as in keeping with the objectives set down by Parlia- 
ment, if they collaborated in determining whether or not something 
was genuinely amiss in their hiring practices and what needed to 

be done about it. That they should do so without prejudice to their 
ultimate position is understandable; that they should refuse even to 
start the process is much less so. 


Of the nineteen employers who were asked by the Commission to take 
part in a voluntary review of their activities beyond the purview of the 
Disabled Coalition complaint (i.e., for women, aboriginal peoples and 
visible minorities), seventeen agreed, and the reviews began during the 
year. Once again, Bell Canada and the CBC refused to go along, and 
the Commission decided in mid-year (more than six months after 
broaching the matter with them and after all the other employers 

had agreed) to initiate its own complaint, as provided for under the 
Canadian Human Rights Act. Both employers then launched legal 
actions to challenge the validity of that decision. 
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In December of 1989, the Federal Court rejected Bell Canada’s 
application to set aside the Commission’s process of initiating a 
complaint on the basis of 1987 data, and the investigation should 
now proceed. The court hearing on the CBC’s challenge to the 
Commission’s complaint is also expected in the Spring. 


It remains our view that accepting to cooperate in a review of employ- 
ment practices is no more than the first step in a common sense 
approach to resolving problems of employment equity that have been 
under discussion for years. No one is looking for admissions of guilt. 
The purpose is to move ahead in a systematic way to overcome 
problems of systemic discrimination that cannot be dealt with adequate- 
ly in an adversarial context. We continue to hope that all the institu- 
tions covered by the Act will come to agree that this makes sense, and 
that all concerned will benefit from a collaborative approach rather 
than waste time in prolonged legal skirmishes. 


THE PURPOSE OF THE EXERCISE 


We also remain convinced that employment equity planning must 
proceed as an integral part of human resources management; that it is 
not a numbers game; that progress can be achieved, even in times of 
limited workforce expansion; and that employers will find tangible 
benefits as they integrate new ways of operating employment systems 
into their organizations. 


This is the approach we have been taking over the last year with the 
majority of employers who have agreed to cooperate with our request 
to review their employment equity status. With a strong commitment 
from their most senior staff we have made steady progress in identify- 
ing those specific jobs or job families in which there appears to be 
significant under-representation of target group members. Attention is 
now shifting to a review of employment systems to find out why these 
shortages persist and where the remedies may lie. 


By the end of 1989, most of those employers who agreed at the outset 
to cooperate with the Commission had either submitted their 
availability analysis or had nearly completed their reports. Some 
employers were already preparing to undertake comprehensive 
systems reviews to determine why certain designated groups seem to 
be under-represented. Canadian Pacific Express and Transportation, 
for example, was finalizing plans for its employment equity systems 
review. As a result of its analysis, Denison Mines had established a 
strong union-management committee to oversee its systems review. 
In a number of cases, Commission staff were already reviewing the 
systems while the employer completed its availability analysis. 


Because the implementation of employment equity requires consider- 
able work to achieve real changes, the Commission is pleased that 
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some employers have already introduced initiatives to improve the 
representativeness of their labour forces. The Toronto-Dominion 
Bank’s pilot recruitment drive to attract and hire people with 
disabilities in Montreal, for example, resulted in thirteen hires, and 
the Royal Bank’s efforts in Alberta led to twenty new aboriginal 
employees joining the bank. The latter’s receipt of the Employer of 
the Year Award by the Native Employment Services Association 
of Alberta deserves a special mention. 


The verdict on the year: minor advances on some fronts but no major 
breakthroughs. Meanwhile, employment equity remains Canadian 
policy, approved by Parliament, and the Commission intends to do 
everything in its power to ensure that the law provides the kinds of 
change that are expected of it. As employers begin to get the hang of 
the process and the usefulness of creating and implementing equity 
plans that are comprehensive and well-founded becomes apparent, 
there is no reason why employment equity should not sell itself and 
become a tool of organizational revitalization as well as an instrument 
of social policy. We are not there yet; most employers still need to 
be brought up to scratch; but the results in some cases show what 
can be done. 


EQUAL PAY Hackneyed as it may be, “snail’s pace” seems the only appropriate 
description for federal progress in the area of equal pay. Since the early 
seventies, Canada has been a party to an international convention on 
equal wages, and for more than a dozen years the Human Rights Act 
has deemed it a discriminatory practice to differentiate between female 
and male wages for work of equal value. Yet the concept remains very 
far from penetrating the federal public service or the federally regu- 
lated private sector. Developments over the past year have in no way 
altered that gloomy judgement. Progress there may have been else- 
where, in Ontario and the Atlantic provinces, for example, but the 
federal ship remains becalmed as it was a year ago. 


As we have argued in the past, this doubtless results in large measure 
from deficiencies in the existing framework of legislation. We have 
continued to recommend to Parliament that amendments to the Human 
Rights Act be introduced to make it clear that employers have a posi- 
tive duty to conform to the principles of pay equity, not just to respond 
to charges of non-compliance, and to empower the Commission to 
monitor their performance without being obliged to proceed by way of 
a complaint. Thus far, silence has been Government’s only response. 


WHAT IS HAPPENING? 


What exactly were employers doing in 1989 to bring wage equality to 
the workplace? Not much, alas. Where individuals and groups have 
complained about wage discrimination, employers have too often been 
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reluctant to set out the facts, too anxious to shore up their present 
systems of job evaluation, and too little aware of opportunities to make 
those systems fair and equal. There is some encouragement in the fact 
that a few corporations have seized their opportunities. The Depart- 
ment of Labour also reports that an increasing proportion of companies 
it has audited have at least begun the process of examining their pay 
systems for bias against women. 


Given the many issues faced by organized labour, it is not always clear 
whether the elimination of wage discrimination is front and centre 
among their collective bargaining goals. Some employee organizations 
— the Public Service Alliance and the Professional Institute of the 
Public Service, for example — have evidently been pushing for wage 
equality. Does the relative silence from other unions signify that wage 
equality has already been achieved elsewhere? It is a safe bet that it 
has not. 


Oddly enough, progress appears to have gone furthest and fastest 
among small and medium-sized organizations, which are often said to 
be the least well equipped to deal with the complexities of changes of 
this kind. Larger enterprises, including those in the federal public 
service, seem daunted by the size of the task, and their efforts to 
comply are often time-consuming and inconclusive. The Joint Union- 
Management Initiative of the federal government is a prime example. 
The massive effort of putting an objective value on the work of 3,200 
public service jobs — a small sample of the whole — has finally come 
to a close, more than five years after the JUMI study began. But 
having assembled the results of the job evaluation exercise, the parties 
were unable, at the end of 1989, to agree on their implications for 
actual pay adjustments. 


CHANGING GEAR 


What must be done to get this whole process into a different gear? The 
first step is to build a better understanding of the benefits of equal pay. 
The Commission supports the educational program of the federal 
Department of Labour, which has provided information briefings to 
many hundreds of organizations. A second step is to take a more active 
approach to meeting the terms of the Canadian Human Rights Act, 
which basically means identifying areas of possible bias, evaluating 

the jobs concerned in an objective manner, and systematically introduc- 
ing the necessary pay adjustments. 


* The Government took a significant step in this direction in January 1990, when it 
announced that, further to the joint study, some 70,000 federal public servants would 
be receiving roughly $317 million in back pay and $76 million in annual salary 
adjustments. While these are clearly major adjustments, which the Commission 
welcomes, there is still much to be done before all concerned have agreed on a 
comprehensive settlement. 
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Appropriate technical guidance is readily available from the Depart- 
ment of Labour, our own staff and other professional sources. The 
Commission will be providing further policy direction, and Labour’s 
inspection program can also provide much needed momentum. When 
evidence is produced by these inspections, the Commission will be ina 
position to initiate complaints against organizations that seem not to be 
in compliance with the Act. But we must repeat what we said last year: 
no such cases have yet been reported to the Commission, and the 
system is hardly likely to function until they are made available. 


The real question, of course, is when the results of these efforts will be 
forthcoming. What employees want to know is when federal law and 
Canada’s international commitments are going to bear fruit. Nineteen- 
ninety may well prove a turning point, but it is important to recognize 
much of the work involved in meeting the equal pay provisions of the 
Act still lies ahead. 


Two things are clear: if a genuine equal pay program is to be realized, 
voluntary action on the part of employers will never be enough in 
itself; and relying solely on employee and union complaints to 
galvanize the process is a forlorn hope. Even education, praiseworthy 
as it may be, will not generate administrative change. Employee 
compensation is too complex, too bound up in traditional practices, 
and too subject to other uncertainties, to expect that employers and 
unions will take the leap toward reform simply because they are 
exhorted to do so. A more judicious combination of voluntary and 
mandatory measures is required, and the Commission will continue 
to urge these changes upon the Government. 
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Nineteen eighty-nine was a banner year for casework involving the 
Commission, with the number of cases sent to conciliation and tribunal 
considerably up over previous years. The Commission also dismissed 
significantly fewer cases, continuing a trend noted in our 1988 Report. 
Table 4 in Appendix II gives further details. 


The following pages describe a number of our more interesting 
tribunal and court cases, and a selection of noteworthy settlements 
arrived at during the course of the year in major areas of human rights 
law. We begin with decisions of the Supreme Court of Canada that 
will have a considerable impact on that law. 


Tribunal and court decisions that serve to clarify the concept of 
equality are essential to the advancement of human rights. In 1989, the 
Supreme Court issued four important decisions that help to define the 
term and give guidance on how that ideal can become a reality. 


A leading decision issued in February (Law Society of British Colum- 
bia v. Andrews) provides the first Supreme Court interpretation of the 
equality provision stated in s. 15(1) of the Charter, establishing the 
important principle that it is meant to overcome conditions of disad- 
vantage created by law in our society. The Court went on to say that 
equality under the Charter does not require that all laws apply in the 
same way to everyone; such a system would fail to take into account 
differences among individuals and might, in fact, increase disad- 
vantages. Laws do, of course, make distinctions among groups, but 
sometimes these distinctions are unfairly based on assumptions about 
people’s abilities or situation or personal characteristics. The Andrews 
decision means, in effect, that this kind of discriminatory assumption 
can be challenged. 


The case involved a citizenship requirement for admission to the 
practice of law. The Court developed its approach to equality by 
examining the history of discrimination in Canada, and by reviewing 
the principles that have evolved in human rights law. This led Mr. 
Justice McIntyre to conclude that discrimination exists where a 
distinction, whether intentional or not, is based on grounds relating 

to personal characteristics and imposes burdens on people or witholds 
benefits from them because of those characteristics. 


By requiring that the actual impact of a law on members of disad- 
vantaged groups be taken into account, the decision puts the onus on 
governments to justify any distinction that brings about or reinforces 
their disadvantage. This is an important first step in making the 
Charter’s equality provisions meaningful for Canadian society. 


In two further decisions this year, the Supreme Court confirmed its 
approach in Andrews by examining the actual impact of discriminatory 
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practices. In one case, Brooks, Allen and Dixon v. Canada Safeway 
Ltd., three women alleged that the company benefits plan 
discriminated on the basis of sex: medical benefits were available to 
employees who had to be absent from work for a medical reason, but 
excluded pregnancy from coverage. The practical effect was that the 
women lost money because the plan provided compensation at a higher 
rate than the UIC maternity benefit, and they could not claim benefits 
for seventeen weeks, even if they were absent from work for a medical 
reason not related to pregnancy. 


The company argued on the basis of an earlier Supreme Court decision 
that, although the plan treated pregnant persons differently from 
non-pregnant persons, this was not sex discrimination because not 

all women are or become pregnant. The Court rejected this approach, 
taking the common sense view that since only women become 
pregnant, a denial of health benefits to “pregnant people” is 
tantamount to denying those benefits to women. For too long, the 
Court held, society has allowed employment practices to impose all 
of the costs of childbirth upon women. To those who argued that this 
was not sex discrimination, or that, since pregnancy was a “voluntary” 
condition, women should bear the consequences of that choice, the 
Court replied: 


Combining paid work with motherhood and accommodating 
the childbearing needs of working women are ever-increasing 
imperatives. That those who bear children and benefit society 
as a whole should not be economically or socially disad- 
vantaged seems to bespeak the obvious. 


A third case (Janzen and Govereau v. Platy Enterprises Ltd.) that 
helped to give further substance to the idea of equality also concerned 
allegations of sex discrimination. The question for the Court was 
whether sexual harassment could be sex discrimination under a human 
rights code. Although the answer may seem obvious enough, the point 
is a significant one since, at the time this case arose, the Manitoba 
Code did not specifically outlaw sexual harassment as such. The Court 
looked at the experience of women in the workforce and found that 
sexual harassment denied women benefits available to others, namely 
the right to work in an environment free of this type of behaviour. 
Sexual harassment was an abuse of power, and although all women in 
a particular workplace might not be harassed, all were vulnerable. The 
Court held not only that harassment could constitute sex discrimina- 
tion, but also that the employer was liable for this particular type of 
discrimination. 


Finally, the meaning of family status (or civil status in Quebec) was 
discussed by the Supreme Court in Commission des droits de la 
personne du Québec y. Town of Brossard . The Town refused to 
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consider the application of the complainant for employment as a 
lifeguard because her mother was employed as a typist at the police 
department, and it was against their anti-nepotism policy to hire 
immediate relatives of their employees. The Supreme Court held that 
filiation, fraternity, sorority and marital status were all included in 

the term civil status; consequently, the Town’s anti-nepotism policy 
did result in an exclusion from employment on the basis of civil 

status. The exclusion was contrary to the terms of the Quebec Charter, 
was not a necessary condition of employment, and was, therefore, 
discriminatory. The Court concluded that this particular policy was 
unreasonable because it lacked the flexibility to take into consideration 
the actual family relationships and specific jobs, and the likelihood that 
abuses would take place. 


Race, colour and origin are closely linked, and complaints based on 
one of these grounds often include the others as well. This year, the 
Commission referred several such complaints to tribunal hearings. 


In the case of Dhami v. Canada Employment and Immigration 
Commission, a tribunal ruled that no discrimination had occurred. Mr. 
Dhami, who is of East Indian origin, had worked at CEIC as a term 
employee for two and a half years. After his last term expired without 
renewal, he competed for a position at the same level but was unsuc- 
cessful. He alleged that the CEIC discriminated against him by not 
renewing his contract and by not re-hiring him because of his race. The 
tribunal found, however, that the decisions made by the CEIC were not 
racially motivated. 


Settlements were reached in two cases involving race or ethnic origin, 
which had been scheduled to go to tribunal. The complainant in 
Metallic v. Bank of Nova Scotia alleged that the bank had a policy 

of not granting loans to residents of an Indian reserve because their 
property cannot be used as collateral. In Soulliére v. National Bank 
of Canada, the complainant believed that he had been denied a 
promotion, demoted and adversely treated because he was a French 
Canadian. Both cases were settled to the satisfaction of the 
complainants. 


Two complaints were the subjects of a special procedure under the 
Canadian Human Rights Act. In Célestin v. Canadian Armed Forces 
and Saxena v. Canadian Armed Forces, the complainants claimed they 
were denied employment because they were unable to get the neces- 
sary security clearances on account of their national or ethnic origin. 
Mr. Célestin moved to Canada from Haiti, and the department main- 
tained that it was unable to obtain reliable background information to 
complete a security check on him; Mr. Saxena, who is from India, was 
also denied a position because he had not been a resident of Canada for 
the ten years necessary to get a security clearance. 
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After investigation, the Commission requested the appointment of a 
tribunal, but the Minister of National Defence notified the Commission 
that the practices in question were based on considerations relating to 
the security of Canada. When the Commission receives such a notice, 
it may choose either to dismiss the complaint or to refer it to the 
Security Intelligence Review Committee, which then has forty-five 
days to provide a report to all the parties. The Commission chose to 
refer the complaint. The Review Committee’s report was received late 
in 1989 and was under consideration at year end. 


Although complaints dealing with religion are not frequent, they often 
break new ground. This year, in the appeal of Alberta Human Rights 
Commission v. Central Alberta Dairy Pool, the Supreme Court of 
Canada heard a case concerning religious observance that may provide 
important guidance in interpreting human rights statutes. For that 
reason, the Commission applied for, and was granted, the status of 
intervenor. The complainant was a member of the Worldwide Church 
of God who lost his job at a milk-processing plant when he refused to 
work on a day considered by his Church to be a holy day. The issue 
was whether the dismissal was based on a bona fide occupational 
requirement, or whether the employer had a duty to accommodate the 
religious observances of the employee. The decision of the Supreme 
Court is expected to elaborate on the concepts of bona fide occupation- 
al requirements and reasonable accommodation. 


Under the Canadian Human Rights Act, the complaint of Pederson v. 
Canadian Armed Forces was dismissed by a tribunal. Mr. Pederson is 
also a member of the Worldwide Church of God, which teaches strict 
observance of Saturday as a holy day. He was serving as an electrician 
in the Armed Forces and claimed that he was discriminated against 
when ordered to work on a Saturday and later disciplined for disobey- 
ing the order. The tribunal found that the Forces had a valid require- 
ment that all members be ready to serve seven days a week and 
twenty-four hours a day, if required. Because such a requirement was 
established, no duty to accommodate the complainant’s religious 
observances arose. The Commission has filed an appeal. 


Another complaint that raises interesting questions concerning 
religious freedom is Kurvits v. Public Service Alliance of Canada and 
Treasury Board. Mr. Kurvits objected to paying union dues on 
religious grounds. The relevant collective agreement provided that 
employees who were members of a religious organization registered 
under the Income Tax Act whose doctrine prevented members from 
paying union dues as a matter of conscience could instead make 
equivalent contributions to a charitable organization. Mr. Kurvits was 
unable to take advantage of this exemption, however, because his 
church was opposed for religious reasons to being registered under the 
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Income Tax Act. A tribunal appointed to hear this complaint has 
reserved its decision. 


A settlement was reached in the complaint of Goychi Mulleda against 
the Canada Employment and Immigration Commission. Ms. Mulleda, 
who said that the CEIC discriminated against her when she was 
denied leave to attend a religious convention and fired when she 

took unauthorized leave, will receive six thousand dollars in general 
damages. 


The issue of age in employment is increasingly important. With 
growing numbers of people approaching what used to be considered 
retirement age, age-based employment practices that until recently had 
been widely accepted are now being challenged on several fronts. One 
employer that relies more than most on maximum hiring ages and 
mandatory retirement as integral parts of its operations is the Canadian 
Armed Forces. The result is that many of our age-based complaints 
name the CAF or the Department of National Defence as respondent. 
The CAF argues that its age policy rests on a bona fide occupational 
requirement. 


In Executive Flight Services v. Her Majesty the Queen in Right of 
Canada, twenty-six pilots and flight attendants who had worked as 
part of the federal government’s executive flight service claimed that 
the Departments of Transport and National Defence discriminated 
against them because of their age. When responsibility for the service 
was transferred from Transport to DND in 1986, their positions were 
eliminated because of an understanding between the departments that 
there would be no integration of civilian personnel into military flying 
operations. The complainants argued that they were prevented from 
pursuing their careers because they were over the maximum enrolment 
age for the Canadian Armed Forces. Their average age was fifty-one, 
whereas the alleged limit for enrollment as a pilot is twenty-four, and 
for some other skilled operations, thirty-three. Mandatory retirement 
age for flight crew is fifty-five. The tribunal appointed to hear these 
complaints has not yet concluded its inquiry. 


Mandatory retirement in the military will also be considered in eight 
complaints by various individuals who allege that the Armed Forces 
and the Department of National Defence have policies that deprive 
them of employment opportunities on the basis of age. The respon- 
dents admit that their retirement policies, based on the Queen’s Regula- 
tions and Orders, distinguish on the basis of age, but submit that they 
are justified for operational reasons. The Commission contends that 
blanket age restrictions applied to all service categories are not 
warranted without further assessment or justification. 
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The Armed Forces are not the only institution to be troubled by the 
question of mandatory retirement: more and more, the Charter is being 
used by complainants to challenge the validity of the reference to “the 
normal age of retirement” in the Canadian Human Rights Act. The 
Supreme Court of Canada recently heard several cases dealing with 
mandatory retirement and with limitations in human rights statutes 
that prevent it from being considered discriminatory. Its decision is 
expected to have substantial consequences for the cases now in the 
federal tribunal system. One such is James v. Air Canada, in which the 
complainant was forced to retire from his position as an engineer when 
he reached the age of sixty-five. Mr. James alleges that Air Canada’s 
mandatory retirement policy violates the equality provisions of the 
Charter, and that the relevant section of the Canadian Human Rights 
Act does so as well. 


Not all age complaints involve a mandatory retirement policy that 
excludes employees above a certain age. Often the employer has no 
such policy but still refuses to hire or retain an employee, allegedly 
because of a perception that that person is too old to perform the job. 

In these situations, it is not uncommon for the employer to deny that 
age was a factor in its decision. Otherwise, it must show that the 
complainant’s age was directly related to her or his ability to do the job. 


In Holden v. Canadian National Railway, the complainant lost his job 
as a financial planning officer when he reached sixty years of age. A 
review tribunal supported the first tribunal’s conclusion that there was 
no prima facie case of discrimination. It said that, in deciding to 
release Mr. Holden, the supervisor had carried out a sufficient assess- 
ment of his abilities and had been able to decide that he was not as 
competent as the employees who remained. The review tribunal 
imposed a very high standard of proof on the complainant, essentially 
requiring him to prove an airtight case of discrimination. It also 
seemed to say that evidence that may have indicated (in the review 
tribunal’s opinion) that Mr. Holden did not himself feel he had been 
discriminated against was proof that there had been no discrimination. 
The Commission has filed an application for review of this decision in 
the Federal Court of Appeal. 


Several other age discrimination cases will make their way through the 
tribunal or court process in the next months. The complainant in Booth 
v. Atomic Energy of Canada Limited applied for a support staff posi- 
tion at the respondent’s Chalk River Nuclear Laboratories. She 
qualified for a position but was told none was available. Ms. Booth 
says that, shortly after this, the company hired less experienced support 
staff who were fifteen to twenty years younger than she. A tribunal has 
been appointed to hear the complaint. In Audet v. Maritime Employers’ 
Association, the Commission’s procedures are being called into 
question. The complainant and others were required to undergo 
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aptitude tests to qualify for training on heavy equipment, and the 
complainant alleged that these tests were discriminatory because they 
eliminated a disproportionate number of workers over forty. The 
Commission appointed an investigator even though the complaint was 
filed more than a year after the alleged act of discrimination, and the 
employer filed an application for judicial review of the Commission’s 
decision to extend the time period. This is the first time an application 
of this kind has been made. 


The Commission sees a large number of cases each year involving 
complaints of sex discrimination and sexual harassment. Many arise in 
employment situations. Tribunal decisions in these areas can result in 
significant steps towards sexual equality in the workplace. For 
example, the tribunal in Gauthier, Houlden, Gauthier and Brown v. 
Canadian Armed Forces ordered that all combat-related positions 
(except on submarines) be opened to women within the next ten years. 
The Armed Forces had not demonstrated that there was a valid require- 
ment for excluding all women from all such positions. From now on, 
selection of men and women for combat positions must be made on an 
individual basis, rather than on the basis of preconceptions and 
stereotypes. 


Corrigan v. Pacific Western Airlines Limited is another case in which 
the complainant alleged that the respondent refused to hire her as a 
Ramp Service Agent or Customer Service Agent because of her sex. 
The tribunal and a subsequent review tribunal found that the effect of 
the company’s failure to consider Ms. Corrigan for these positions was 
to subject her to discrimination. Pacific Western Airlines has appealed 
this decision to the Federal Court of Appeal. 


A condition for employment, such as a preliminary test, may be 
applied uniformly to all prospective employees but still have a 
discriminatory effect if it screens out a disproportionate number from 
one group. The complainant in Ferrante v. Canadian National 
Railway Company applied for a position as an apprentice electrician 
and was denied the position because she failed to pass a preliminary 
hiring test. Ms. Ferrante alleges that the test has a discriminatory effect 
on women, and a tribunal has been appointed to hear her complaint. It 
is argued that this case is an example of what is known as adverse 
effect discrimination, in which an apparently neutral rule that applies 
to everyone may nonetheless have a discriminatory impact. In other 
cases, the question is one of more direct discrimination. For example, a 
tribunal has been appointed in Shields v. Canada Employment and 
Immigration Commission, where the complainant alleges discrimina- 
tion because the respondent refused to refer her for a position as camp 
cook because the employer wanted a male. 
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Men, too, are sometimes subject to sex discrimination. The 
complainant in Oliver v. Department of the Environment (Parks 
Canada) was not hired as an interpretive guide because of his sex. 

The tribunal decided that the Department had not succeeded in proving 
that it was necessary to hire only women in order to maintain historical 
accuracy and ordered the respondent to stop screening out male 
applicants. Mr. Oliver received more than eleven thousand dollars, 
plus interest, for lost income. 


A conflict between native rights to self government and the right to be 
free from discrimination may sometimes occur. A tribunal has been 
appointed in the case of Courtois and Raphaél v. Department of Indian 
and Northern Affairs, which raises interesting questions concerning the 
re-integration into Indian bands of women who regained Indian status 
as a result of amendments to the Indian Act in 1985. Those amend- 
ments not only repealed the discriminatory provisions under which 
Indian women who married non-Indian men automatically lost their 
Indian status, they also made provision for the reinstatement of such 
women and their children. The complaints of Ms. Courtois and Ms. 
Raphaél related to the refusal of their band council to provide educa- 
tion services to children of women who had regained their status. They 
also held the Department responsible because of its involvement in the 
provision of educational services. The tribunal reserved its decision. 


The extent to which the Commission can become involved in 
complaints alleging discrimination by the Department of Indian and 
Northern Affairs or by band councils is limited by Section 67 of the 
Canadian Human Rights Act, which provides that nothing in the Act 
“affects any provision of the Indian Act or any provisions made under 
or pursuant to that Act”. In Desjarlais v. Piapot Band No. 75, the 
Federal Court of Appeal interpreted this section as covering not only 
the Indian Act and regulations and by-laws made under it, but also 
certain kinds of decisions made by the Minister or by band councils 
pursuant to its terms. In cases of this kind, it was therefore necessary to 
determine on each occasion whether the Commission’s jurisdiction 
was barred by Section 67. In the Desjarlais case itself, however, the 
Court found that it was not, and that the Commission could proceed. 
Following that, a settlement was reached that provided the complainant 
with twenty-five hundred dollars and a letter of apology from the 
Piapot Band in resolution of her complaint that she had been fired 
because of her age. 


MARITAL AND The line dividing certain types of discrimination covered by the 
FAMILY STATUS Canadian Human Rights Act is a fine one. Complaints of sex 
discrimination, discrimination based on marital status and discrimina- 
tion because of family status tend to overlap. Among those that 
cover two grounds are the marital and family status complaints in 
Druken, Isbitsky, McMillan and Bérubé v. Canada Employment and 
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Immigration Commission. The complainants were denied 
unemployment insurance benefits because each worked for her spouse 
or for a company more than 40 per cent of which was owned by her 
spouse. This employment was not considered insurable under the 
Unemployment Insurance Act and Regulations. A tribunal held that 
these provisions were discriminatory, ordered that each complainant 
be paid the benefits she would have received as well as one thousand 
dollars for injury to feelings and self-respect, and ordered that CEIC 
stop enforcing the provisions. The Federal Court of Appeal refused to 
grant an application by the Attorney General of Canada for review of 
the tribunal’s decision and held that it should stand. 


In the most recent development in this case, the Supreme Court refused 
to grant the Attorney General’s application for leave to appeal. The 
tribunal’s ruling therefore remains in effect and establishes a number 
of important principles. First of all, it is now clear that a tribunal can 
order a remedy based on a finding that the Canadian Human Rights 
Act supersedes earlier-enacted federal legislation that conflicts with 
the Human Rights Act. It is also confirmed that a tribunal can order 
government agencies to stop applying discriminatory legislation and 
can require that they compensate people who have suffered discrimina- 
tion because of that legislation. The Commission can therefore proceed 
on the basis that there can be a remedy under its Act for certain kinds 
of discrimination contained in federal laws. 


In two complaints against the Bank of Montreal, settlements were 
reached. Beverley Baylis complained that when she applied for a 
personal loan, she was obliged to have her husband co-sign. The bank 
agreed to pay Ms. Baylis one thousand dollars and send her a letter of 
apology in resolution of her complaint. It also agreed to remove her 
husband’s name as co-signer of the loan. Jean Chadwick claimed that 
the bank required her husband to co-sign a loan for a car. The bank 
agreed to pay her five hundred dollars and send her a letter of apology. 


The definition of family status in the Canadian Human Rights Act and 
other human rights legislation has received a great deal of attention 
over the past year. The role of the complaint process as an instrument 
of social change was demonstrated in the case of Mossop v. Secretary 
of State, Treasury Board and Canadian Union of Professional and 
Technical Employees. Mr. Mossop was denied bereavement leave to 
attend the funeral of the father of the man with whom he had lived for 
ten years. He was not entitled to this leave under his collective agree- 
ment, because this type of relationship was not included as falling 
within the category of “immediate family”. 


The tribunal hearing the case had first to decide whether the term 
‘family status” in the Canadian Human Rights Act was broad enough 
to include such relationships — the first time this question had been 
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addressed in Canadian human rights law. The tribunal decided that it 
was reasonable to conclude that persons of the same sex who live 
together may, in certain circumstances, constitute a family, and may 
therefore be entitled to protection against discrimination based on 
family status. 


The tribunal ordered that the Treasury Board and the union stop 
applying the relevant provisions of the collective agreement in a 
discriminatory manner. It further ordered that the collective agreement 
be amended to allow a person of the same sex as an employee to be 
included in the definition of immediate family for the purposes of 
bereavement leave, if that person would have been able to meet the 
definition of common-law spouse except for his or her sex. Mr. 
Mossop had one day of bereavement leave reinstated and was 
awarded five hundred dollars compensation for hurt feelings. The 
Treasury Board has appealed this decision to the Federal Court. 


Cases raising issues similar to those raised in the Brossard decision of 
the Supreme Court, mentioned above, are also being considered under 
the Canadian Human Rights Act. In Lang v. Canada Employment and 
Immigration Commission, Ms. Lang alleged that CEIC denied her a 
summer employment grant under the Challenge 86 program because 
she wanted to hire her daughter. Ms. Lang ran a day care centre and 
claimed that her daughter was the most qualified person to help her. 
The tribunal that heard the case reserved its decision. In Fitzherbert v. 
Underhill, the situation was, in a sense, reversed. Ms. Fitzherbert was 
hired by Mr. Underhill on a casual basis as a truck driver. She 
claimed that after five days on the job she was fired and told that 

Mr. Underhill’s brother would replace her, and she alleged that she 
was discriminated against on the basis of sex and family status. The 
Commission requested the appointment of a tribunal; a hearing has 
been scheduled for 1990. 


A case that crosses the boundaries between the grounds of marital 

and family status, Espineli v. Canada Employment and Immigration 
Commission, is scheduled to be heard by a tribunal in 1990. 

Mrs. Espineli, who is a Philippine resident, was alleged to have 
misrepresented her marital and family status in order to obtain employ- 
ment with a garment company in Winnipeg. She maintained that she 
was a victim of marital and family status discrimination because CEIC 
knew of and co-operated with the recruiter’s intention of selecting only 
single women. She also alleged that discrimination took place when 
she was later deported from Canada for her misrepresentation. It is 
expected that she will be granted permission to return to Canada to 
attend the hearing of her complaint. 


Complaints of discrimination on the basis of disability are more and 
more frequent. The situation often involves a refusal to employ a 


disabled person, and disabilities such as defective eyesight, epilepsy, 
and diabetes are common sources of complaints. Many of these 
complaints are sent to tribunal. The issue at a tribunal hearing is 
often whether the employer’s decision was arbitrary or unjustified, or 
whether there was a valid reason for refusing to employ the disabled 
person, for example because that person’s disability would cause an 
unacceptable risk to other employees or to the public. The employer 
must demonstrate that such a risk exists. 


In 1989, tribunal and review tribunal panels in several cases found that 
the employer had established an objective requirement that precluded 
hiring a person with that particular disability. In Séguin and Tuskovitch 
v. Royal Canadian Mounted Police, the complainants’ poor eyesight 
prevented them from meeting the vision requirements for entrance to 
the RCMP, and the tribunal agreed that this was a valid reason for 
refusing to hire them. In both Gaetz v. Canadian Armed Forces and 
Galbraith v. Canadian Armed Forces, a review tribunal in the first 
case and a tribunal in the second decided that the respective disabilities 
(diabetes and surgical removal of the large intestine) presented a risk 
that the complainants might suffer injury and endanger their own 
safety and that of others. In Lee v. British Columbia Maritime 
Employers Association, the complainant’s speech impediment and lack 
of coordination were considered sufficient reason for his deregistration 
and consequent loss of employment. The Commission has appealed 
this last case to a review tribunal. 


The complainant in Doyle v. Canadian National Railway Company 
was prevented from working as a brakeman/yardman because he is an 
insulin-dependent diabetic. The Federal Court Trial Division granted a 
writ of prohibition preventing a tribunal from hearing this case. The 
grounds cited were that the issue and facts were virtually identical to 
those in Mahon v. Canadian Pacific Railway, where the employer had 
been found to have a justification for not hiring insulin-dependent 
diabetics as trackmen. The Commission has appealed the Doyle 
decision. 


An employer often cannot justify a refusal to hire a person with a 
disability. The most notable recent case where a tribunal panel found 
no bona fide occupational requirement was the first tribunal decision 
on an AIDS-related complaint, Fontaine v. Canadian Pacific Ltd. 
Mr. Fontaine lost his job at a CP road camp after he confided to a 
co-worker that he had tested positive for HIV. The decision reaffirmed 
the Commission’s position that employers may not discriminate 
against those who carry HIV or have AIDS unless there is a clear and 
demonstrable risk the virus will be transmitted. Mr. Fontaine was to 
receive more than twenty-three thousand dollars for lost wages (less 
seasonal earnings) and two thousand dollars for injury to self-esteem. 
Canadian Pacific has appealed the decision. 
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The Canadian Armed Forces and the Department of National Defence 
have found themselves the respondents in several disability cases. 
Their position that all members of the Forces should be able at any 
time to perform basic military duties that could arise in a war 

situation means that many disabilities can be invoked to exclude 
people from the ranks of the CAF. The Gaetz and Galbraith cases have 
already been mentioned. In addition, a tribunal heard this year of a 
complainant who was denied enrolment with the Forces because of his 
small stature. The decision was reserved. Another tribunal will soon 
hear the case of an individual whom the CAF refused to hire as a 
military musician because of her eyesight. In both these cases, 

the respondent argues that the exclusion is justified because the 
complainant would be unable properly to fulfill military duties. 


Rosin v. Canadian Armed Forces involved a case in which the CAF 
did not prove it was justified in its treatment of the complainant. Mr. 
Rosin was denied the opportunity to complete a parachute training 
course as a military cadet because of a Canadian Armed Forces regula- 
tion requiring participants to have vision in both eyes. The tribunal 
panel ordered the CAF to allow the complainant to complete the 
course and directed that any rules restricting people with monocular 
vision from participating in such courses be rewritten or suspended. 


Not all disability cases involve employment situations. The 
complainant in Thiffault v. Quebecair was not permitted to board a 
flight because airline personnel assumed he was drunk. In fact, Mr. 
Thiffault is legally blind; his movements were uncertain and he was 
using the aid of a guide. A tribunal held that the airline’s refusal to 
allow Mr. Thiffault to board the plane resulted in discrimination 
against him because of his disability. Quebecair was ordered to pay 
Mr. Thiffault one hundred dollars for the cost of paying for his guide 
for an additional day and one thousand dollars for the humiliation 
caused by the discrimination. 


Many cases are settled without going through the tribunal process, 
either with the help of a conciliator appointed by the Commission or as 
the parties prepare for the tribunal hearing. Settlements can result in 
significant policy changes by respondents and in important develop- 
ments from the human rights point of view. For example, the Royal 
Bank of Canada will change its long-term disability plan to provide 
the same benefits to employees with mental disabilities as to those 
with physical disabilities. This change is part of the settlement of a 
complaint filed in the case of Lindsay v. Royal Bank of Canada. Mt. 
Lindsay became ill and was unable to continue working with the bank. 
His complaint alleged that the bank discriminated against individuals 
with a mental disability by permitting them only one year of benefits 
while an individual with a physical disability was entitled to two years. 
Mr. Lindsay will receive more than twenty-one thousand dollars in 
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compensation for the benefits he would have received under the new 
policy. 


Two other settlements resulted in policy changes by the Department of 
Transport and by the RCMP. As a result of /srael v. Department of 
Transport, the Department agreed to make sure that transportation for 
disabled people to and from airports is available at the same cost as for 
non-disabled people. Until this agreement was reached, disabled 
people had to pay for their own transportation if they could not use 
general transport. In the second settlement, the RCMP agreed to amend 
its hiring policy calling for rejection of applicants who admitted to 
using hashish or marijuana more than five times. During a security 
interview, an applicant admitted that he had experimented with drugs 
while at university. He filed a disability complaint with the Commis- 
sion claiming that he was not hired because he was perceived to have 
a drug dependency, which is considered to be a disability under the 
Canadian Human Rights Act. The RCMP’s revised policy will place 
greater emphasis on individual assessment. 


Section 13 of the Canadian Human Rights Act makes the communica- 
tion of hate messages by telephone a discriminatory practice. This year 
saw only the second tribunal decision ever regarding hate messages in 
Nealy et al. v. Terry Long, Randy Johnston, and the Church of Jesus 
Christ Christian-Aryan Nations. Robert Nealy and several other 
complainants alleged that the respondents had been spreading hate 
propaganda against Jews and other minority groups by telephone in 
Alberta in late 1987 and 1988. Although the respondents chose not to 
appear, it was held that proper notice had been given and the hearing 
proceeded without them. The tribunal was satisfied that the respon- 
dents were responsible for communicating messages likely to expose 
certain groups to hatred or contempt and ordered that they refrain from 
doing so in the future. 


The tribunal in the Nealy case also considered whether the hate 
messages provision in the Canadian Human Rights Act was a valid 
limitation on freedom of speech as protected by the Canadian Charter 
of Rights and Freedoms. The tribunal held that, although this provision 
did infringe upon freedom of speech, it amounted to a reasonable 
limitation on that right that did not violate the Charter. 


This issue is expected to be decided in the case of Taylor and the 
Western Guard Party v. Canadian Human Rights Commission, which 
was heard by the Supreme Court of Canada in early December. The 
Taylor case originates in the first tribunal decision made under section 
13: in 1979, Taylor and the Western Guard Party were ordered to cease 
communicating hate messages but continued to do so. Subsequent 
contempt of court proceedings ultimately resulted in a challenge to 

the validity of section 13. The Federal Court of Appeal held that the 
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legislation was a valid limitation on freedom of speech. The Commis- 
sion now looks forward to having this matter conclusively determined 
by the Supreme Court. 


Procedures established pursuant to the Canadian Human Rights Act 
are frequently the subject of review in the courts. In 1989, the Supreme 
Court of Canada issued a decision about the Commission’s power to 
dismiss complaints in Syndicat des Employés de Production du 
Québec et de I’ Acadie v. Canadian Human Rights Commission and 
Canadian Broadcasting Corporation and the Attorney General of 
Canada (the S.E.P.Q.A. decision), which has an important impact 

on procedural practices. The S.E.P.Q.A decision concerned the 
Commission’s dismissal of a complaint filed by a union alleging that a 
certain unit of predominantly male employees of the CBC were paid 
more than a predominantly female unit of employees for work of equal 
value. After investigation, it was concluded that the disparities in pay 
were not based on sex and the Commission dismissed the complaint as 
unsubstantiated. The union appealed the decision under section 28 of 
the Federal Court Act, asserting that the Commission had breached the 
requirements of natural justice by relying solely on the investigation 
report rather than reviewing all the evidence itself, by failing to hold a 
public hearing, and by not giving reasons for its decision. The Federal 
Court of Appeal dismissed the union’s application, finding that the 
necessary procedural requirements had been met. 


Upon appeal to the Supreme Court, the key issue was whether the 
Federal Court of Appeal had had jurisdiction under section 28 of the 
Federal Court Act to review the decision of the Commission. The 
Supreme Court held that it had not, because the decision by the 
Commission to dismiss the complaint was administrative rather than 
judicial or quasi-judicial in nature. The S.E.P.Q.A. decision means that 
applications for judicial review of a decision to dismiss a complaint 
must now be made to the Federal Court Trial Division under section 18 
of the Federal Court Act, rather than to the Federal Court of Appeal 
under section 28 as had become the established practice. The decision 
also confirms that, while the Commission must always act fairly, it 
need not hold a formal hearing before dismissing a complaint. 


In several instances the independence of the tribunal system estab- 
lished under the Canadian Human Rights Act has been questioned by 
respondents. It is contended that the Commission can make guidelines 
that are binding on tribunals and set the remuneration payable to them, 
and that there is therefore a reasonable apprehension that the tribunals 
may be biased in favour of the Commission. In the earlier-mentioned 
case of James v. Air Canada, the question of bias has been referred 

to the Federal Court of Appeal for resolution and is expected to be 
heard in 1990. In other cases, the respondents have sought writs of 
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prohibition from the Federal Court Trial Division to prevent tribunals 
from proceeding. 


When a tribunal decides that a discriminatory practice has occurred, it 
may order a remedy pursuant to section 53 of the Canadian Human 
Rights Act. Virtually every decision therefore involves a remedy of 
some kind and often establishes a precedent for other cases. In 1989, 
there were several significant developments in relation to remedies that 
require special mention. 


The effect of the Supreme Court decision in Druken, Isbitsky, 
McMillan and Bérubé v. Canada Employment and Immigration 
Commission has already been discussed. A less favorable decision 
about the breadth of the remedies available under the Act resulted in 
the Federal Court of Appeal’s decision in McAlpine v. Canadian 
Armed Forces (Attorney General of Canada v. McAlpine and 
Canadian Human Rights Commission). In that case, the complainant 
alleged that she had not been hired by the Armed Forces because of 
her pregnancy and that, as a consequence, she had lost not only wages 
but also the unemployment insurance maternity benefits that she would 
have been entitled to had she worked. All aspects of the case were 
settled by agreement except the question of liability for unemployment 
insurance benefits. The tribunal held that, but for the discriminatory 
practice, the complainant would have worked, would have paid 
unemployment insurance premiums, and would have received the 
maternity benefits associated with the birth of her child. It therefore 
awarded her damages for the lost insurance benefits. On appeal, the 
Federal Court of Appeal reversed this decision, holding that the lost 
benefits could not be considered to fall within the remedial purview of 
the Canadian Human Rights Act since they could not be considered 
lost “rights, opportunities, or privileges”, or lost wages. The Court also 
held that these damages could not be claimed because they were “too 
remote” from the discriminatory act and not “reasonably foreseeable”’. 


In a third case, Morgan v. Canadian Armed Forces, a broad range of 
remedy issues was canvassed by a tribunal. The complainant alleged 
that he had been discriminated against when he was denied re-enrol- 
ment in the Canadian Armed Forces because he was perceived to have 
a disability (brain damage). At the hearing, the Forces admitted they 
had committed a discriminatory practice when they failed to consider 
the complainant’s application in a proper fashion. The sole issue 
before the tribunal, therefore, was the issue of an appropriate remedy. 
The tribunal concluded that, but for the discriminatory practice 
admitted by the Forces, Mr. Morgan would have been re-enrolled. It 
ordered that Mr. Morgan be re-enrolled and paid for lost wages. Also 
significant was the fact that the tribunal awarded a substantial sum for 
compound interest. This decision has been appealed to a review 
tribunal. 
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In Robichaud v. Her Majesty the Queen in Right of Canada, a tribunal 
considered whether a settlement that had been reached by the parties 
during the course of litigation should be set aside. Ms. Robichaud had 
filed a complaint of discrimination in 1980, alleging that she had been 
sexually harassed by a supervisor. A tribunal dismissed the complaint 
but a subsequent review tribunal found it was substantiated. The 
Federal Court of Appeal upheld the finding of harassment but ruled 
that DND could not be held responsible as the employer for the actions 
of its employee. Finally, in 1987, the Supreme Court of Canada ruled 
that the employer was liable for the acts of the supervisor. 


In the meantime, Ms. Robichaud and DND had reached a settlement 
which gave her three years paid leave and expenses for tuition and 
books while allowing the litigation to continue. After the Supreme 
Court’s decision, Ms. Robichaud asked the review tribunal to review 
the agreement and grant her further remedies. The review tribunal held 
that the settlement was conclusive with respect to the arrangement 
made with Ms. Robichaud but that the public interest required that she 
receive a further five thousand dollars for pain and suffering and a 
formal, public apology from DND. 


Once a tribunal has made an order, it is usually complied with volun- 
tarily. However, section 57 of the Canadian Human Rights Act enables 
such orders to be enforced through the Federal Court. It was necessary 
to resort to this procedure for the first time in the case of Kearns v. 
Brazeau Transport. Mr. Kearns had been awarded more than fifty- 
one thousand dollars by a tribunal that found that he had been 
discriminated against on the basis of his age. When the respondent 

did not comply with orders for payment, the Commission obtained 

a writ of execution from the Federal Court. 
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Last year, our Annual Report brought together virtually all the 
Commission’s proposals for revitalizing the Canadian Human Rights 
Act, and they need not be repeated here. On most of them, including 
matters of critical importance to the protection of human rights, the 
Commission has been urging the Government to act for several years; 
indeed, the Government itself agreed some time ago to go ahead. 
Nevertheless, despite this long-standing commitment, it has yet to put 
an amendment package before Parliament. As a result, many 
Canadians continue to be denied full protection of their rights simply 
for lack of up-to-date legislation. 


Has the Charter of Rights and Freedoms made human rights legislation 
obsolete? Why change the Act, one might ask; indeed why have a 
Human Rights Act at all in the post-Charter era? The fact is that the 
Charter, for all its protective value, is much less accessible to the 
average Canadian than the remedies provided under the Canadian 
Human Rights Act. In the first place, the Charter does not extend to the 
private sector, much less to individual acts of discrimination. 
Moreover, the complaints system, drawbacks and all, still fills the role 
for which it was conceived: compared to the courts, it is a relatively 
low-cost and potentially more conciliatory method of resolving allega- 
tions of discrimination. Few ordinary Canadians have the patience or 
the resources to see a Charter case through to the end and, more often 
than not, the resolution of their case will in any event be rooted in the 
jurisprudence of human rights law. Decisions based on Charter challen- 
ges certainly shape our understanding of equality rights. It is equally 
true, however, that precedents based on the Act help to define the 
practical meaning of our constitutional rights. 


The need for an amendment to ensure reasonable accommodation of 
special needs, particularly in employment, is a good example of the 
requirement for change. The 1985 Supreme Court decision in the 
Bhinder case seemed to establish that, once an occupational require- 
ment justifies a particular employment rule, an employer is not 
required to take measures to accommodate the special needs of 
employees in order to avoid discrimination. The Commission has 
urged the Government to amend the Act to ensure, for example, that an 
employer cannot dismiss an employee who becomes disabled unless 
reasonable efforts have been made to find suitable alternative employ- 
ment in that organization. The Government agrees that this change 
would be in keeping with the spirit of the Act, but in practice it appears 
to be in no hurry to provide new perches for public challenges. 
Meanwhile, several human rights tribunals have ruled against 
complainants seeking reasonable accommodation of their needs. In 
some cases involving federal departments as respondent, Government 
lawyers have found themselves arguing against the proposition that 
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reasonable accommodation is a positive duty, a proposition that the 
Government itself is committed to incorporating into the law. 


The Commission is concerned that, in the absence of amendments, the 
Act may become a less effective tool for ensuring equality of oppor- 
tunity. Further delay will certainly call into question the federal 
commitment to human rights principles. The Minister of Justice has 
undertaken to bring forward the Government’s proposals early in 1990, 
We hope that by the time this Report is tabled those proposals will 
finally be public. 


Legal and administrative independence is essential to the effective 
functioning of the Commission. Parliament recognized this when it 
established the Commission as an independent agency, and the govern- 
ment of the day has treated it as such for more than a decade. The 
effectiveness of the Commission as a tool for redressing discrimination 
would clearly be enhanced by amending the Act to have the Commis- 
sion report directly to Parliament, and by further clarifying the 
administrative separation of Human Rights Tribunals from the 
Canadian Human Rights Commission. 


The Supreme Court of Canada has declared that human rights laws are 
“almost constitutional” and have primacy over inconsistent laws and 
regulations, unless the latter explicitly override the human rights law. 
The Commission proposes an amendment to state this clearly in the 
Act, so that everyone will understand the fundamental importance of 
human rights law. Human rights statutes in British Columbia, Alberta, 
Saskatchewan, Manitoba, Ontario, Quebec, Newfoundland, and the 
Yukon already include such clauses. 


In the last twelve years, human rights issues and concepts have 
evolved. Legislative changes in other jurisdictions, court decisions, 
growing activism among advocacy groups, and the evolution of socie- 
tal attitudes on rights in general, have all resulted in a working environ- 
ment much different from that prevailing when the Act was passed in 
1977. In addition to incorporating a duty to accommodate, the major 
substantive items that must be included in a revised Act are new 
proscribed grounds of discrimination, in particular sexual orientation, 
political belief, and criminal conviction or charge. The Commission 
also maintains its recommendation that the exception in the present 
Act, which allows for mandatory retirement, be removed. 


While it is important to consider expanding the scope of the Act, we 
also need to look at current provisions that may unnecessarily hamper 
its application. The stipulation that a person must be “lawfully present” 
in Canada to invoke the protection of the Act, for example, and that the 
responsible Minister will decide who is “lawfully present’, is open to 
arbitrary interpretation and is certainly out of tune with the spirit of 


HE NEW 
‘HALLENGE 


human rights protection. Section 67, which limits the Commission’s 
powers with regard to matters arising out of the Indian Act, could also 
inhibit the Commission’s capacity to deal with questions affecting the 
aboriginal peoples; it should be carefully reconsidered in consultation 
with the Indian communities. 


As Canada enters the 1990s, the discrimination inherent in systemic 
barriers is better understood: there is a growing realization that 
structural barriers in employment and access to services deny many 
Canadians the equality of opportunity that the Act promises. The 
biggest challenge in the years ahead is to overcome this type of 
systemic bias against particular groups. The Commission is not as well 
equipped as it should be to deal with systemic discrimination: given 
the framework of the Act, it has tended since the beginning to focus 
largely on resolving individual complaints. However, the Act also 
recognizes that discrimination subtly affects the treatment of entire 
classes of people, and that its presence is more perceptible in the over- 
all adverse effects upon their opportunities than in particular and overt 
acts of prejudice. Although the Act allows the Commission to look into 
patterns of discrimination of this kind when there are reasonable 
grounds for a specific complaint, this power has been limited in 
practice by the fact that the kind of evidence that would support a 
systemic complaint is not readily available without some preliminary 
exploration and analysis. 


In 1986, the Employment Equity Act signaled Parliament’s recognition 
of the need for new tools to deal with one particular form of systemic 
discrimination: the historical disadvantages in employment suffered by 
women, the aboriginal peoples, persons with disabilities and visible 
minorities. The Act was, however, only a first step, and its results are 
still to be assessed. If the Canadian Human Rights Commission is to 
have the tools to deal with systemic barriers in a comprehensive way, 
consideration must also be given to appropriate changes that will recog- 
nize its authority to initiate a review or audit to ensure that employers 
are in compliance with the Human Rights Act, and allow it to approve 
a resulting plan and give assurances that matters dealt with in that plan 
will not, unless the circumstances change, constitute the basis for a 
complaint under the Act. 


These amendments would both clarify the Commission’s mandate 
regarding the Employment Equity Act and support other systemic 
initiatives. In 1987, the Commission also proposed amendments to 
enable it to deal with equal pay as a systemic problem rather than 
restrict it to a complaint-driven process. This proposal is consistent 
with the amendments suggested above and would significantly 
enhance the effectiveness of the legal guarantee of equal pay for work 
of equal value. 
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One of the fundamental purposes of human rights legislation is to 
provide a more timely and less costly means of resolving individual 
complaints than would be available through the courts. In recent years, 
advocacy groups and complainants have criticized the present system 
for replicating some of the worst weaknesses of the judicial process, 
particularly its excessive delays. Reform is needed to provide inves- 
tigators with clearer authority to become involved in early complaint 
resolution. The tribunal system also needs to be changed so that 
members are available on a full-time basis, have sufficient knowledge 
of human rights law and practice, and can deal more expeditiously 
with the cases referred to them. 


Over a decade of experience in administering the Act has also revealed 
the need for a number of more technical amendments to clarify the 
meaning and application of certain provisions. A summary of the 
Commission’s proposals in this regard is presented in Appendix I. 
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THE COMMISSION AT WORK 


Over the years, the work of the Canadian Human Rights Commission 
has continued to grow in volume and complexity. As the tables in 
Appendix II show, public use of our services increased again in 1989 
and, despite considerable improvement in productivity and turn-around 
time, the number of open files in investigation was greater by nearly 
30 percent in December than it was in January. 


The number of enquiries has risen steadily from year to year since the 
Commission opened its doors, and 1989 was no exception. Some high- 
profile decisions contributed substantially to the increased number of 
letters and calls. The Women-in-Combat decision, the ruling in the 
Mossop case, and the seemingly endless debate over the right of Sikhs 
to wear turbans in the RCMP were in themselves responsible for a 
good many reactions and enquiries. Perhaps not surprisingly, most of 
our correspondents tend to be opposed to decisions that seem to them 
unreasonably to extend the application of human rights. On a more 
positive note, however, these and other contacts with the public 
provide excellent opportunities to argue the case for equality of oppor- 
tunity. 


The advent of the Employment Equity Act and the growing pressure 
for equal pay for work of equal value have brought a number of 
far-reaching complaints to the Commission; they have also required a 
greater involvement in the technical analysis and evaluation of job 
descriptions and pay adjustments. In our regional offices, where 
roughly a third of Commission staff is located, the range of issues on 
which members of the public, employers and service organizations 
need to be advised also continues to grow, as does the work of provid- 
ing them with the material support and legal and policy assistance they 
need to do their job. 


Because of the size and importance of the employment equity 
program, Commission staff devoted much attention to getting that 
initiative off to a strong start. The Chief and Deputy Chief Commis- 
sioners, along with senior staff, met with many of the top managers in 
both the private and public sectors to underline their role in reducing 
discrimination in the workplace, and to try to obtain their fullest 
cooperation in pursuing investigations and reviews. Although not all of 
these encounters were equally successful, the level of cooperation was 
generally good and, as a result, about 90 percent of the Commission’s 
employment equity activities were solidly on track by the end of the 
year. 


The Commission also placed a high priority on reinforcing its 
proposals for amending the Canadian Human Rights Act. We were 
able to convey with some success our sense of the changes that must 
be made to provide a law that is in tune with the Canada of the 1990s. 
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Meanwhile, efforts to simplify and shorten the complaint resolution 
process continued. Given the growing number of active cases, it is 
more important than ever that they be dealt with promptly and with an 
emphasis on early and reasonable settlement. In 1989, more cases were 
resolved during investigation; time-consuming and redundant steps in 
the investigation process were gradually weeded out; and some inroads 
were made into the backlog of older cases. The effort to make the 
whole system of complaint resolution short, accessible and meaningful 
is a never-ending one, but 1989 marked a decided improvement in the 
Commission’s overall efficiency in this respect. 


SPREADING THE WORD 


Case investigation, litigation and the pursuit of legislative changes are 
only parts of the Commission’s work. Promoting the principles of 
equal opportunity and non-discrimination before parliamentary 
committees and in public meetings, as well as with government, the 
media and the private sector, is a no less important function of the 
Commission and its staff. Over the past year, the Chief Commissioner 
and Deputy Chief Commissioner have crossed the country several 
times, taking the Commission’s message to interest groups and 
community leaders from Newfoundland to British Columbia. Other 
Commission members have also done their share, taking part in 
meetings and celebrations organized by such diverse groups as the 
Learning Disabilities Association of Canada, The Canadian Bankers 
Association, the Canadian Council on Social Development and the 
Department of the Secretary of State. 


In May, the Commission held its regular monthly meeting in Winnipeg 
and invited groups representing women, disabled people, aboriginal 
peoples and visible minorities to take part. Briefs were presented, and 
there was a lively exchange with Commission members. Among other 
things, the concerns expressed covered the particular difficulties facing 
immigrant women in the workplace, the equivalence of non-Canadian 
credentials, weaknesses in the complaints and employment equity 
processes, the special needs of native women, discriminatory dress 
codes, abusive police treatment, and the failure to educate and support 
disadvantaged and disabled people of all kinds. 


The Chief Commissioner took part in two public inquiries dealing with 
racial minorities and the justice System, presenting submissions to the 
Ontario Race Relations and Policing Task Force, and to the Public 
Inquiry into the Administration of Justice and Aboriginal People in 
Winnipeg. In both cases, he urged police forces not only to make their 
workforces more representative but also to take into account the 
particular needs and values of Natives and other minority groups. He 
also appeared before the Parliamentary Standing Committee on 
Human Rights and the Status of Disabled Persons, the Standing 


THE COMMISSION AT WORK 


Committee on Aboriginal Affairs, and the Legislative Committee to 
review a Bill to establish a Department of Multiculturalism and 
Citizenship. 


The Deputy Chief Commissioner also travelled extensively, focussing 
in particular on native issues, race relations and the concerns of people 
with disabilities, including AIDS. In October she visited the Northwest 
Territories for a week-long tour, which included an address to a 
conference on women in business and meetings with all the major 
native groups. In Lethbridge, Alberta, she spoke to the National 
Symposium on Aboriginal Women. 


One measure of the growing interest Canadians have in human rights 
issues is the increase in the Commission’s communications activities. 
Media coverage grew substantially, and the Commission issued a total 
of fifty-three news releases during the year, nearly double the number 
published in the previous year. The distribution of printed material also 
doubled, with demand being the greatest for material dealing with the 
legislation, the guide to screening and selection in employment, and 
the brochure on harassment. 


The Communications Branch began a review of all its published 
material in the course of the year. In the short term, this led to the 
production of a brochure on employment equity, an equal pay 
casebook, a new consolidation of the Human Rights Act, and a one- 
page career guide in human rights for young people. The Branch also 
established or renewed contacts with federal, union and private sector 
institutions: the Secretary of State’s Department, the Department of 
Health and Welfare, the Department of Labour, the National Film 
Board, the Canadian Centre for Management Development, the 
Canadian Labour Congress and Defence for Children International. It 
is nOW pursuing joint ventures in human rights with a number of these 
bodies. 


The Commission has seven regional offices, each dealing with a large 
territory and a great many active files. While the bulk of their work is 
made up of registering, investigating and reporting on complaints, they 
also devote as much time as possible to working with community 
groups and organizations. This helps the Commission to keep in touch 
with the concerns of individuals and groups in different regions of the 
country, and to convince a variety of institutions that the creation of a 
work environment and provision of services in a manner that is free of 
discrimination is a question of good management. 


In the Atlantic Region, a program was developed to mark International 
Women’s Week. Temporary offices were set up in Moncton, Saint 
John, Charlottetown and St. John’s, and seminars on harassment were 
delivered to ships’ personnel in the Fundy Region as a prelude to 
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placing women in non-traditional jobs aboard fisheries vessels. Consid. 
erable work was also done to help in the formation of a non- 
governmental human rights organization in Halifax. 


Activities in the Quebec Region included presentations to students and 
parents in the Montreal area, advising employers on how to establish a 
harassment-free workplace, and developing a workshop for employ- 
ment equity specialists in the public service on how to handle the 
integration of visible minorities and disabled persons. 


The two Ontario offices, in Ottawa and Toronto, were also involved in 
a number of events. The Toronto office organized a community 
consultation in November, attended by the Chief Commissioner, the 
Deputy Chief Commissioner, the Commissioner from Toronto, and 
one hundred and sixty participants from groups representing, among 
others, racial and ethnic minorities, the disabled community, and 
aboriginal peoples. Both offices also gave information sessions to a 
variety of organizations on discrimination, harassment and employ- 
ment equity, and took part in a number of special activities associated 
with major theme days in the human rights calendar. 


In the Prairie Region, the office organized both public and private 
hearings with Commission members when the Commission held its 
monthly meeting in Winnipeg in May. Other major events included 
participation in the Northwest Ontario Women’s Conference, the 
Manitoba Federation of Labour’s annual weekend school for trade 
unionists, and the Chief Commissioner’s addresses to the Manitoba 
Aboriginal Justice Inquiry and to the International Conference on 
Human Rights and Cross-cultural Perspectives in Saskatoon. 


In Alberta and the Northwest Territories, the year’s work was 
highlighted by visits of the Deputy Chief Commissioner to Edmonton 
on March 21 (the International Day to Eliminate Racial Discrimina- 
tion) and to Lethbridge and the Northwest Territories. The office also 
presented workshops on employment equity to more than one hundred 
community groups across the region, and participated in many special 
events such as National Access Awareness Week and AIDS Aware- 
ness Day. 


Visits by the Chief Commissioner to Vancouver and by the Deputy 
Chief Commissioner to the Yukon Territory during National Access 
Awareness Week were among the year’s events for the Vancouver 
Office. It also took part in two conferences on employment equity, one 
sponsored by the National Association of Friendship Centres, and 
another by the B.C. Federation of Labour. The office organized a 
presentation on Multiculturalism and the Workplace at the spring 
conference of the Industrial Relations and Management Association of 
British Columbia. 


THE COMMISSION AT WORK 


eee 
Meee eee rere rere eeeeeee errr rrrrrr reece 


INANCIAL REPORT | oa. 


Statement of expenditures by finanical component for the Canadian 
Human Rights Commission for the period January 1, 1989 to 
December 31, 1989. 


Salaries and Wages $8,720,853 
Contribution to Employee Benefit Plans SPS 70 
Transportation and Communication $ 964,802 
Information $ 294,379 
Professional and Special Services $1,219,560 
Rentals $ 133,267 
Purchase, Repair and Upkeep $ 82,586 
Utilities, Material and Supplies $ 193,240 
Construction and Acquisition of Machinery and Equipment $ 246,670 
Other Subsidies and Payments $ 646 
TOTAL $13,107,753 


Statement of expenditures by cost centre for the period January 1, 1989 
to December 31, 1989. 


Branch Person-years 

Office of the Chief Commissioner i $ 686,857 
Secretary General 6 $ 433,361 
Research and Policy 8 $ 589,894 
Legal Services 3} $ 814,209 
Complaints Procedures* 1 $ 872,206 
Communications 19 Sle 229 
Regional Operations 75 $3,530,904 
Corporate Services 31 $2,193,513 
Employment and Pay Equity 20 $ 885,933 
Employee Benefit Plan $ 2515750 
SUBTOTAL 194 $12,380,056 
Tribunals 4 $727,697 
TOTAL 198 $13,107,753 


*Reorganized into two branches called Employment and Pay Equity Branch and 
Complaints Procedures Branch. 
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APPENDIX I - TECHNICAL AMENDMENTS 


TRIBUNAL 
STRUCTURE 
AND 
PROCEDURES 


TRIBUNAL 
ORDERS 


INDEPENDENCE OF TRIBUNALS 


While 1985 amendments to the Act provided safeguards to ensure the 
independence and impartiality of tribunals from the Commission, 
sections 37(1)(e)(f), 48.5 and 49(4) still provide that remuneration and — 
expenses of tribunal members be prescribed in Commission by-laws. 
The Commission believes it important that it should not be involved in — 
determining compensation for tribunal members. . 


RULES OF PRACTICE 


There is no provision in the Act that allows the making of rules of 
practice for tribunal hearings. In the Commission’s view, it would be 
desirable to add a provision to make that possible. 


DISCLOSURE OF INFORMATION 


Section 58(1) now provides that where a tribunal requires the disclosure 
of information and a Minister of the Crown or any other interested 
person objects, the Commission may apply to the Federal Court on 
behalf of the tribunal requesting the disclosure of information. The 
Commission recommends that tribunals be granted authority to apply 
to the Court directly in order to enhance their independence. 


COMPENSATION TO VICTIMS OF 
DISCRIMINATION 


At present, under section 53(3), tribunals have the authority to order 
compensation to the victim, not exceeding five thousand dollars, where 
the tribunal has determined that a person has engaged in a 
discriminatory practice willfully or recklessly, or the victim of the 
discriminatory practice has suffered in respect of feelings or self- 
respect as a result of the practice. The Commission regards the present 
limit of $5,000 as too low and recommends that the Act be amended to 
give tribunals discretion in awarding damages. 


COSTS TO RESPONDENTS AND COMPLAINANTS 


The Commission proposes that tribunals be given the discretion to 
award prescribed costs to respondents, and to complainants where the 
Commission has not carried their cases. 


SPECIFICATION OF REMEDIES 


Under section 53(2)(b) a tribunal can order that a respondent make 
available to a victim of discrimination “such rights, opportunities or 
privileges as, in the opinion of the tribunal, are being or were denied.” 
Under section 53(2)(c) a victim may be compensated for any wages 
lost and any expenses incurred as a result of a discriminatory practice. 
While the Commission and tribunals have interpreted these provisions 
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broadly, it may be desirable to enlarge the scope of these provisions to 
provide specific mention of certain remedies such as “back seniority” 
and interest. While the Supreme Court decision in Action Travail des 
Femmes v. Canadian National Railway upheld the use of special 
programs and quotas to remedy past discrimination, the Commission 
believes it would be useful to amend section 53 to reaffirm that 
tribunals have this power. 


MORE EFFECTIVE ORDERS TO DEAL WITH 
HATE MESSAGES 


At present, under sections 54(1) and 35(2)(a) of the Act, where hate 
messages have been relayed over the telephone, a tribunal is limited to 
ordering that anyone who has engaged in such a discriminatory 
practice cease doing so. The Commission recommends that more 
substantive remedies, such as compensation or damages, should also 
be available in such cases. 


SETTLEMENT MADE PRIOR TO A TRIBUNAL 
HEARING 


There have been occasions in which some federal departments did not 
consider financial settlements made prior to a tribunal hearing to be 
legal obligations under the Financial Administration Act. In order to 
pay out such monies, approval of the appropriate Minister was 
required. Further, there is no statutory method for enforcing such settle- 
ments; a prosecution under section 60(1)(a) results in a fine rather than 
a civil remedy. The Commission believes it necessary that the Act be 
amended to provide for the enforcement of settlements in the Federal 
Court. 


PROSECUTION FOR OFFENCES 


Under section 60(1) of the Act, a person may be prosecuted for failing 
to comply with the terms of settlement approved by the Commission, 


obstruction of a tribunal or an investigator, retaliation against a 


complainant, or reducing wages in order to eliminate a disparity in pay 
based on sex. A prosecution must proceed by way of summary convic- 
tion proceedings which, in accordance with the Criminal Code, must 
be initiated within six months. However, under section 60(4) of the 
Act, the consent of the Attorney General is necessary before a prosecu- 
tion can be launched, which makes the six month time limit onerous. 
The Commission therefore recommends that the requirement for the 
Attorney General’s consent be eliminated by repeal of section 60(4). 


The Commission proposes the following amendments in order to 
maintain the currency of the Act and to ensure common understanding. 
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DISCRIMINATION IN THE ADMINISTRATION OF 
STATUTES 


Section 5 of the Act prohibits discrimination in the provision of goods, ~ 
services, facilities, or accommodation which are “customarily avail- ~ 
able to the general public”. Government departments sometimes take 4 
the position that they are not involved in the provision of “services” 
within the meaning of section 5 when they are carrying out certain 

duties and functions under their legislative mandates. The Commission! 
proposes that the Act be updated to refer specifically to services ¥ 
delivered by government and to discrimination that occurs as a result © 
of the manner in which a statute is administered. 


COLLECTION OF INFORMATION FOR SPECIAL. 
PROGRAMS e 


Section 8 of the Act makes it a discriminatory practice to make j 
inquiries in relation to employment that express or imply a limitation, ( 
specification, or preference based on a prohibited ground. The 
Commission recommends that the wording of section 8 be amended ; 
enable employers to ask their employees questions to assist in design-_ 
ing and implementing special programs or for the purposes of the 
Employment Equity Act. The Commission has interpreted section 8 as” 
allowing the collection of such information, but the wording should be - 
amended to make this clear. 


APPLICABILITY OF THE BONA FIDE OCCUPA- 
TIONAL REQUIREMENT DEFENCE TO UNIONS 


Individuals denied employment opportunities because of a collective — 
agreement may file a complaint against both their employer and their — 
union. While the terms of the collective agreement may be based upon 
a bona fide occupational requirement, the wording of section 15(a) 
means that this defence appears to be open only to employers, not to 
unions. It should also be available to unions. 


SUBSTITUTE “HANDICAP” FOR “DEFICIENCE” 
IN THE FRENCH VERSION OF SECTION 25 


The usual meaning of “déficience mentale” is mental retardation, not 
mental disability. Section 25 should be changed to read “handicap” 
rather than “déficience”’. 


UNIONS ELIGIBLE TO FILE COMPLAINTS 


Section 40 provides that any individual or group can bring a complaint. 
However, section 40(2) provides that where a complaint is made by 
someone other than the victim of the alleged discriminatory practice, 
the Commission may refuse to deal with it unless the victim has given 
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his or her consent. The Commission interprets these provisions as 
allowing unions to file complaints on behalf of their membership 
without the individual consent of each member. It would be desirable 
to specify this by an amendment to section 40. 


OFFENCES AND PUNISHMENT APPLICABLE 
TO EMPLOYERS AND SUPPLIERS 


Currently section 60(2) provides that an employer, employer associa- 
tion or an employee organization that is guilty of an offence under the 
Act can be fined up to fifty thousand dollars; other respondents are 
subject only to a fine of up to five thousand dollars. The Commission 
believes that both employers and providers of services should be 
subject to the same limit of a fifty thousand dollar fine. 
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NUMBER OF COMPLAINTS ACCEPTED, BY 
REGION 


NOTE: The figures in Tables 1 and 3 for the year 1988 have been 
adjusted to take into account late-entry cases that were not reported in 
last year’s Annual Report. 


*This number reflects 120 separate pay equity complaints dealing with the same 
issue against one respondent . 


DISTRIBUTION OF COMPLAINTS ACCEPTED IN 
19389, BY SECTOR AND BY GROUND OF 
DISCRIMINATION 


% of Total 
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TOTAL 605 


TABLE 3 COMPARISON OF NUMBERS AND PERCENTAGE 
OF COMPLAINTS ACCEPTED, BY SECTOR, FOR 
THE LAST FIVE YEARS 


Total Total Total Total Total 
1985 1986 1987 1988 1989 


number 


Employment 
percentage 


number 


Goods/Services 
percentage 


TOTAL 


TABLE 4 DISPOSITION OF COMPLAINTS BY THE 
COMMISSION FROM 1985 TO 1989 


Total Total Total | Total 
1986 1987 1988 fH 1989 


2/ a Lit 
ig 103 
56 45 
229 
58 
40 


Total 
1985 


Sent to tribunal 14 
Sent to conciliation dt 


Settlements approved 48 
Dismissed 179 
Not dealt with 12 

aaa 


65 
See 
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* Includes 56 complaints that had been held in abeyance pending development of advanced 
Visual Acuity Standards by the then Canadian Transport Commission. 


KEY TO TERMS 


Settlements approved: Settlements agreed to by the parties and 
approved by the Commission. 


No further proceedings 


: Not dealt with: The Commission decided not to investigate the 
| complaint because it was out of time or, technically, without purpose. 


No further proceedings: The Commission decided not to pursue the 
complaint because it was withdrawn or the matter was resolved. 
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DISPOSITION OF COMPLAINTS AGAINST 


SPECIFIC INDUSTRIES IN 1989. 
The terminology is explained under Table 4. 
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Not dealt 
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tribunal 
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conciliation 
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TABLE 6 COMPARISON OF ENQUIRIES TO ALL 
COMMISSION OFFICES DURING THE 
LAST TEN YEARS 
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APPENDIX Ill - ORGANIZATION 


ORGANIZATION CHART 
CANADIAN HUMAN RIGHTS COMMISSION 


CHIEF. 
COMMISSION COMMISSIONER 


MEMBERS DEPUTY CHIEF 
COMMISSIONER 


LEGAL 
SERVICES 


SECRETARY 
GENERAL 


Complaints Employment Policy and Regional 


and Se ; 
Procedures Pay Equity Communications Operations 


REGIONAL OFFICES 


Atlantic 
Quebec 
Ontario 
National Capital 
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The Commission has two full-time members — the Chief Commis- 
sioner and Deputy Chief Commissioner — who are appointed for 
seven-year terms by the Governor in Council, and six part-time 
members, appointed for three-year terms. 


The office of the Secretary General oversees staff support to the 
Commission at headquarters and through its seven regional offices. 


Legal advice is provided to Commission members by the Legal 
Services Branch, which may become involved at any phase of the case 
management process. If a complaint reaches a tribunal hearing, the 
Federal Court or the Supreme Court, the Commission’s position 1s 
presented by a member of its legal staff, or occasionally, by outside 
counsel. 


The Complaints Procedures Branch sets the standards and provides 
training for investigators in the regional offices. It also reviews all 
cases before they are presented to the Commission for decision. All 
cases that are sent to conciliation are handled by this Branch. 


Complaints that deal with an employer’s entire compensation or 
employment system are handled at headquarters by the Employment 
and Pay Equity Branch. While the actual number of complaints is 
small, the number of people affected by their outcome is very consider- 
able. Besides investigating complaints, the Branch is also involved in 
reviewing the employment systems of several major employers. 


The Regional Offices are responsible for the investigation of all 
discrimination complaints except those dealing with employment and 
pay equity. They also handle most of the enquiries which come to the 
Commission and provide a link with the public through communica- 
tions programs run out of each office. At headquarters, the Regional 
Operations Branch coordinates the activities of the seven offices, 
which are located in Halifax, Montreal, Toronto, Ottawa, Winnipeg, 
Edmonton and Vancouver. 


The responsibility for informing the public of developments related to 
human rights and the Commission’s activities and policies falls to the 
Communications Branch. During the year, the Branch paid particular 
attention to the four groups covered by employment equity legislation 
and policy. 


The Research and Policy Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. Issues of particular interest in 
1989 included AIDS, drug testing, aboriginal rights, multiculturalism, 
race relations, and accessibility and adaptation, as well as matters relat- 
ing to immigration and refugees. 
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The Corporate Services Branch provides support services in the areas 
of finance, human resources, systems and administration. Its work has — 
continued to focus on increasing efficiency in the management of infor- 
mation related to the complaints process, and the data needs associated 
with employment equity. The Branch was also responsible during the 
year for relocating Commission headquarters in Ottawa. 
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IATIONAL 
IFFICE 


EGIONAL 
YFFICES 


Canadian Human Rights Commission 


Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 
Visual Ear: (613) 996-5211 


ATLANTIC 


Office Address: 

300-5670 Spring Garden Road 
Halifax, Nova Scotia 
Telephone: (902) 426-8380 
Visual Ear: (902) 426-9345 
No Charges: 1-800-565-1752 


Mailing Address: 
P.O. Box 3545 
Halifax, Nova Scotia 
B3) 332 


QUEBEC 


330-1253 McGill College Avenue 
Montreal, Quebec 

HEB 2Y5 

Telephone: (514) 283-5218 
Visual Ear: (514) 283-1869 


NATIONAL CAPITAL 


Office Address: 
915-270 Albert Street 
Ottawa, Ontario 


~ Telephone: (613) 996-0026 


Visual Ear: (613) 998-5927 


Mailing Address: 

P.O. Box 2052, Station “D’ 
Ottawa, Ontario 

KIP 5W3 


ONTARIO 


623-55 St. Clair Avenue East 
Toronto, Ontario 

M4T 1M2 

Telephone: (416) 973-5527 
Visual Ear: (416) 973-8912 


PRAIRIES 


718-275 Portage Avenue East 
Winnipeg, Manitoba 

R3B 2B3 

Telephone: (204) 983-2189 
Visual Ear: (204) 983-2882 


ALBERTA AND 
NORTHWEST 
TERRITORIES 


401-10506 Jasper Avenue 
Edmonton, Alberta 

T5J 2W9 

Telephone: (403) 495-4040 
Visual Ear: (403) 495-4108 


WESTERN 


600-609 West Hastings Avenue 
Vancouver, British Columbia 
V6B 4W9 

Telephone: (604) 666-2251 
Visual Ear: (604) 666-3071 
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"All human beings are born free and equal in dignity and rights." 
Article 1, the Universal Declaration of Human Rights 


"Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as 
a member of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, disability 
or conviction for an offence for which a pardon has been granted." 


Section 2, the Canadian Human Rights Act 
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-REFACE 


"Reasonable Accommodation" is a fundamental principle in 
human rights law, and so it should be in practice. 


We usually think of accommodation as an obligation to respect 
the rights of individuals to religious or other differences. Human 
rights tribunals and the courts have ruled frequently on the matter, 
and our Commission has argued vigorously for a broad and liberal 
interpretation of the concept. Last year was no exception, as the 
reader will see below. 


But what of a wider, less legalistic sense of the term? What of one’s 
responsibility to consider the interests of others, and indeed of society, 
and to accommodate oneself to them? As I write these few lines, 
looking back at 1990, I wonder how often Canadians have given a 
thought to others’ problems, in the hurly-burly of protecting their own 
claims. 


After all, without some sense of solidarity and mutual accommodation, 
the reciprocal pattern of rights and responsibilities which is the 
foundation of civilized societies cannot be maintained: a dog-eat-dog 
environment is one in which rights go to the wall. And if we are all so 
busy defending our own interests and those of our own constituency, 
do we have any time left for others? 


The so-called single issue groups certainly have a right to promote 
their own members’ entitlements first and foremost. Indeed, they 
have a duty to do so if we are not to be stuck with a set of rules that 
only accommodate the wishes of the strong. An open, democratic 
society requires a certain amount of pushing and shoving, and we 
need not be ashamed of it. 


But the system simply does not work if the pursuit of one’s own 
group’s interests puts everything else in the shade. All racial and 
ethnic groups must be fully accepted and cherished as partners in 
Canadian society, for example, but we need to accept as well that 
aboriginal peoples have fundamental grievances, that disabled people 
are largely ignored by mainstream society, and that equality is still 

not within the reach of women. And even though the traditional 
majorities in this country know very well how to look out for 
themselves, an occasional bow in the direction of their history and 
customs would go a long way toward oiling the wheels of co-operation. 


Just at year’s end, one of our premier journalists rather aptly quoted 
V.S. Naipaul, who wrote of his ancestral home that "every group 
sought to separate its rage from the rage of other groups". We do not 
go that far, no doubt, but the point is not to compare our performance 
to that of others. We should instead ask ourselves whether, as one of 
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the richest and most highly developed lands, we are doing as well by 
all of our population as our own ideals and standards suggest we 
should. The answer is obvious: stamping on the Quebec flag, or 
running up the emblems of the Ku Klux Klan, or stoning defenceless 
Mohawks, or stirring up hatred against Jews do not make a pretty 
picture; and it is Canada we are talking about, not some remote corner 


of the globe. 


We should also be able to go beyond self-flagellation about the past, or 
grumbling about "the government" and "the politicians", those 
favourite scapegoats. That there has been neglect of human rights 
issues by governments is an integral part of the message of this Report, 
but the sins we identify are more of omission than commission, more a 
result of conflicts with other priorities than a simple refusal to give any 
attention to equality rights. 


Which brings me back to the importance of a forceful and sustained 
effort to influence those priorities and to ensure that human rights 
considerations are not forgotten. From there, it is only a short step to 
the recognition that solidarity and accommodation are essential. We 
each of us have our rights, to be sure, but each of us shares an interest 
in the commonweal. 


If our Commission can help in reinforcing that equilibrium while 


advancing the cause of those who are less able to do so for themselves, 
we will, I think, have some cause for modest satisfaction in 1991. 


M.F.Y. 
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THE ROLE OF THE COMMISSION 


AN ACT OF 
FAITH 


Canada has been in the vanguard of those countries that have put 
institutional flesh on the bare bones of their international commitments 
on human rights. Beyond the rhetoric of rights, we have established 
legislative and administrative institutions that are supposed to keep 

the wolves of intolerance and discrimination from our door. The 
conventional wisdom is that they act as a collective good conscience 
to the nation, perhaps regarded as excessive do-gooders from time to 
time, but on the whole, welcome to do their thing. 


All that is doubtless to our credit. So when faced with a headline like 
"U.N. group slams Canada for record on human rights", Canadians 
may not only feel a mite aggrieved, they also have a right to wonder 
whether these same agencies have been doing everything in their 
power to keep the national record in decent shape. So far as the 
Canadian Human Rights Commission is concerned, the question of 
greatest interest must always be: what does "everything in their 
power" really mean, and how are we to know whether we are doing 
what the public expects of us? 


The Commission tries to avoid being typecast as no more than a 
complaints machine whose sole preoccupation is its inexhaustible 
caseload. Important as it is to try to resolve individual human rights 
disputes, it is clear that the Canadian Human Rights Act also intends 
the Commission to bestir itself in every reasonable way to remove all 
types of discrimination and obstacles to equal opportunity in the 
federal domain. The pursuit of equality in that broader sense remained 
the guiding principle behind our actions in 1990. We therefore hope 
that this Report will reflect a judicious balance among the goals of: 


¢ focusing public attention on fundamental human rights issues; 


* ensuring that systemic initiatives like employment and pay 
equity actually deliver on their legislative promises; and 


¢ managing our caseload so as not only to improve statistical 
efficiencies but also to broaden the benefits of the remedies 
obtained. 


As of this writing, the Government has still not introduced amendments 
to the Canadian Human Rights Act. (Our own proposals are included in 
Appendix I.) To say that this is disappointing, after five years of 
waiting, is an abuse of understatement. We know well enough that 
there are limits to the extent to which one can legislate standards of 
civilization and fairness. But it is no less true that a neglected law 
betrays the mood of the legislator and may set a tone for negligence 
elsewhere. One result in the present case has been to hand the 
initiative to the Supreme Court, which, on the whole, continues to 
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interpret both the Charter of Rights and Freedoms and the provisions of 
our human rights laws with a constructive and contemporary eye. 


We appreciate that some of the proposed amendments now on the table 
are controversial. It is no secret, for instance, that many Canadians 
harbour an aversion to offering the protection of the Act against 
discrimination based on sexual orientation. Personal morality aside, 
we have to say very openly and directly that, strictly from a human 
rights standpoint, this attitude is misguided; it is simply unacceptable in 
a democratic country that individuals should be denied services or 
employment on that ground. We realize, of course, that the 
Government has some mixed constituencies to reckon with, but we also 
believe it has a clear duty to provide protection to all victims of 


discrimination. 
MAKING IT The nature of the complaints that are brought before the Commission 
WORK does not change radically from year to year. The numbers continue to 


grow (about ten percent in 1990), but the same grounds predominate, 
and the same or similar issues surface with distressing regularity: 
persistent disregard for both the needs and abilities of disabled people; 
racial and sexual discrimination or harassment; and the familiar 
question whether age, origin or family status was or was not a critical 
factor in denying a service or a job Opportunity. 


There are at least three aspects to the Commission’s case work, and we 
must constantly try to keep a proper balance among them. For most 
individual complainants nothing is more important than to have what 
they see as a discriminatory wrong put right, preferably in short order. 
It is an observable law of human rights work that the more formal the 
process becomes, the longer any resolution, good or bad, will take. 

As a result, it is not simply the pressure of ever-increasing numbers 
that has persuaded us to offer complainants and respondents an early- 
resolution option; it is also a belief that a prompt — if sometimes 

less than perfect — settlement can help spread the spirit of non- 
discrimination at least as well as a lengthy and often disappointing 
Slog through the investigation and tribunal process. 


We can also exercise more control over our case work by grouping 
complaints, particularly when there are many, and on similar grounds, 
against a few key respondents. The object is to identify their common 
features and to go for a more comprehensive settlement rather than a 
case-by-case process of attrition. One such constellation of issues 
concerns the way Canadian Armed Forces medical standards are 
applied to both members and recruits who have varying degrees of 
disability. In light of the numbers involved (over 100 cases at present), 
itis manifestly in the public interest for both sides in this far-reaching 
issue to define, clarify and, one hopes, resolve the basic points in 
dispute. We are happy to report that the Armed Forces appear to share 
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A VISION OF 
EQUITY 


the view of the need to rationalize an otherwise unacceptably time- 
consuming process. 


It is, in our mind at least, only a small step from this kind of co- 
operative case-review approach to action research to determine 

the accessibility of public premises for disabled people, or to a 
Commission-initiated review of some particular aspect of employment 
equity. We have long expressed our view that the Act needs to be 
bolstered to make it unequivocally clear that the Commission will 
deal with systemic problems in a systemic way. The advent of the 
Employment Equity Act and the continuing evolution of the equal 
wages dossier have only reinforced the need to move beyond the 
fire-fighting approach into the realm of fire prevention. 


Human rights law, be it international or domestic, is inspired by a 
belief, not only that human beings are "born equal in their rights", but 
also that they have an equal and inherent right to be dealt with fairly 
and without prejudice. We may not always be able to say what such 
universal equity would look like if it ever came to pass, but we do have 
a strong intuitive sense of what is inequitable. It takes no great nose 
for inequity, for instance, to recognize that the difference between the 
haves and have-nots is not simply a matter of talent; on the contrary, it 
correlates quite palpably, and negatively, with other accidents of birth 
like sex, pigmentation or physical well-being. 


It would therefore be more than a sin of omission for a human rights 
body to take no more account of this than by continuing to nibble away 
at individual cases in the hope they may have some exemplary impact. 
What is called for is a clearer and more sustained advocacy role. A 
persistent pattern of complaints may mean that people are more aware 
of their rights and more interested in asserting them; it also suggests, 
however, that the underlying discriminatory attitudes are slow to 
respond to legal penalties. As a result, it seems to us entirely consistent 
with our mandate to offer constructive criticism from the human rights 
perspective, be it on aboriginal self-government or public service 
pension benefits; to deal broadly with plans to make offices in the 
federal sphere fully accessible; or to use a systems review approach to 
achieving employment equity with dozens of this country’s largest 
employers. In taking this more active and productive stance, our 
convictions are not only borne out by the essentially purposive nature 
of the Act, they are supported by the general thrust of judicial 
decision-making in this area, and reinforced by the public response, 
particularly from those groups and individuals who bring us their 
broader problems because they have despaired of getting satisfaction 
elsewhere. The Commission will, as we said at the beginning, continue 
to do everything in its power to use its resources effectively to achieve 
the greatest possible number of human rights objectives within the 
federal sphere. 
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ISSUES IN HUMAN RIGHTS 


ABORIGINAL 
PEOPLES 


The temptation to write an instant history of last summer’s events at 
Oka is well worth resisting. As we go to press, no official inquiry into 
what happened has yet been completed, and there are many competing 
versions of what went on. At all events, the public was undoubtedly 
left with a strong impression, well-founded or not, that it was an 
extreme manifestation of a relationship between governments and 
aboriginal peoples that had been turning increasingly sour but that, at 
bottom, had never been what it ought to be. On the positive side — if 
anything positive can come from such a tense and violent confrontation 
— the public attention given to aboriginal affairs was probably helpful 
in bringing Canadians to realize the extent of the problem. 


Equally worth resisting is the temptation to prescribe simplistic 
nostrums for the host of complex problems facing aboriginal 
Canadians. To attribute the failure to deliver on claims resolution, 
self-government and other issues simply to a lack of government will 
would be unfair. Native groups in Canada are enormously diverse, and 
their aspirations are not all of one piece. Not only are there differences 
in culture, language and traditions, there are also great variations in the 
size of aboriginal communities, as well as in their relative isolation 
from urban centres and their capacity for economic and social 
development. Solutions welcomed by some may be shunned by others. 
Add to this the fact that the issues under negotiation are rightly seen by 
many communities as fundamental to their very existence, and it is not 
entirely surprising that the work of resolving them is often convoluted 
and difficult. 


Nevertheless, and especially from the perspective of the 500th 
anniversary of the first permanent contacts between aboriginal peoples 
and Europeans in the Americas, the persistent delay in settling land 
claims and defining a meaningful right to native self-government 
seems particularly ironic. It is certainly not unreasonable to ask 
ourselves whether there is not a better way to deal with these long 
festering issues. 


Take, for example, the attitude toward aboriginal self-government. 
The negotiations that are going on at present are primarily focused 

on the delegation of municipal-type powers to local communities. 

A second arm of this policy, the entrenchment of the right of self- 
government in the Constitution, would allow communities, if they 
wished, to make broader and more innovative changes in their systems 
of governance and would give such systems the added weight of 
constitutional sanction. But this aspect of the question is to all intents 
and purposes stalled at the starting line. Despite repeated attempts to 
achieve consensus, some fundamental differences of view have so far 
prevented any meaningful discussions on entrenchment. For many 
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communities, true self-government will not be achieved until this 
essentially political logjam is cleared. 


OUR COMMON HOME 


That these constitutional and legal questions are much more than 
academic was again borne out in 1990. The blighted lives on too many 
reserves across Canada not only received more attention in Canadian 
media, they also gained us some notoriety abroad. Our "Third World", 
as these native communities have come to be known, is a reminder of 
the price that aboriginal peoples continue to pay for a historic lack of 
imagination and for policies that for generations fostered economic 
dependence rather than autonomy and self-reliance. 


Despite recent improvements, the facts about on-reserve health, 
employment and education still add up to an indictment of Canada’s 
professed commitment to equality and justice. And for aboriginal 
people off-reserve, the situation is not significantly better. In addition 
to facing the prospect of discrimination in every walk of life, they 
often gravitate to urban ghettos where poverty is virtually endemic. 
Testimony before an Alberta task force looking at the relationship 
between Indian and Métis people and the province’s legal system 
has confirmed what many had long suspected, that mistreatment of 
natives by the courts, prisons and police was and is commonplace. 
Judging by testimony before similar inquiries in Nova Scotia, 
Manitoba and Ontario, the mistreatment of aboriginal people by 

law enforcement authorities in Canada is disquietingly widespread. 


Behind these all-encompassing conceptual and social grievances 
lie any number of specific instances in which one or several groups 
of native Canadians believe that their treatment by the white of 
authorities has been palpably paternalistic, if not downright racist, 
in its assumptions about their inherent human dignity and right to 
determine their own destiny. Several such matters were raised with 
the Commission in 1990, and it may be worthwhile to take a closer 
look at them. 


From the 1950s to the early 1970s, a substantial number of native 
children were given for adoption to non-native parents, both in Canada 
and elsewhere, essentially because non-native authorities, federal as 
well as provincial, judged their biological parents to be incapable of 
providing for them. However well-intentioned such programs may 
have been, they betray an authoritarian view of the relationship 
between governments and natives and have left a legacy of social 

and cultural disruption which can never be completely repaired. 

The Commission is trying to support the efforts of the Assembly of 
Manitoba Chiefs to establish a system whereby native adoptees may be 
identified and reunited with their biological families or reintegrated 
into native communities if all parties wish it so. Present confidentiality 
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restrictions may have to be changed to make that possible, and a 
stronger line from the Federal Government would not come amiss. 


The disruptions caused by low-level military flights over lands in 
Labrador that are used by Innu and other aboriginal groups raise 
similar issues. The environmental and cultural impacts of the flights 
were the subject of a judgement by Justice Barbara Reed of the Federal 
Court earlier this year, and the extent to which the Department of 
National Defence carried out adequate studies of these matters is under 
review. 


So, too, is the much larger question of overlapping aboriginal land 
claims to an even more substantial area of northern Quebec and 
Labrador than is directly affected by the flights. In the circumstances, 
calculations to determine whether the human and environmental 
consequences of these flights are or could be offset by economic 
benefits to the region and its inhabitants are inevitably clouded by the 
effects of the Government of Canada’s assumed right to decide some 
years ago what should or should not be done in what, from the native 
standpoint, was their territory. 


The Parliamentary Standing Committee on Aboriginal Affairs 
recommended last June that the Inuit who were relocated north to Grise 
Fiord and Resolute Bay (North West Territories) in the 1950s from 
what is now Inukjuak (Quebec) be compensated for the hardships that 
they suffered in that process, and that their contribution to Canada’s 
sovereignty in the far north be acknowledged. These recommendations 
were rejected by the Government on the grounds that the relocation 
was intended to benefit the families concerned and was not primarily 
aimed at establishing Canadian sovereignty in the Arctic. 


Given the passage of years and the radically different views of what 
happened, it may never be possible completely to determine the rights 
and wrongs of this affair, but it is clear to us from our contacts with 
Inuit leaders and those involved in the relocation that the suffering 
was genuine, and that the whole incident bespeaks a time when white 
government thought it knew best what was good for native people, 
and decisions were generally taken on that basis. People may be 
reluctant to do penance for suspected sins of the past, but a more 
gracious acknowledgement of this country’s debts to its aboriginal 
peoples, and specifically of the role of the Inuit in reinforcing Canada’s 
presence in the Arctic, should hardly stick in our throats. 


Yet another example of this phenomenon which has been brought to 
our attention by aboriginal leaders concerns the story of thousands of 
young native Canadians, over a period of several decades, who were 
obliged to attend residential schools. There can be little question that 
this program was quite consciously assimilationist, and that for many 
the result was a conflict with their own cultural traditions which has 
profoundly affected the people involved. With the benefit of hindsight, 


ISSUES IN HUMAN RIGHTS — 17 


it is easy to see how misguided were the high-thinking missionary 
assumptions of the time, and how much they were premised on a 
certain racial paternalism that treated native peoples as accidental 
actors in the white man’s play. When it comes to making good such 
wrongs, it seems to us that there are at least three essential components: 
that the record should show a public acknowledgement that such things 
were done; that today’s education programs should stress the need to 
restore and revitalize native languages and culture; and that there 
should be a deliberate and constructive effort to put our future relations 
on an entirely different footing. 


A NEW COMMITMENT 


The Commission has no doubt that the reforms in aboriginal policy 
which the Government has recently initiated or announced stem from 
a willingness to try to meet the challenge of redefining our relationship 
with the aboriginal peoples. These changes must, however, be the 
beginning of a fundamental process of structural reform. The 
mechanism for settling comprehensive land claims — those involving 
historic rights that were never surrendered — exemplifies the 
challenges ahead. It is generally acknowledged that current 
negotiations are so tortuous that, with the best will in the world, it is 
hard to see how outstanding claims will be resolved until well into the 
next century. 


Here again, a central difficulty is that both the rules of the game and 
the negotiating context are controlled by the Government. Having 
dealt less than fairly with them in the past, it now behoves non- 
aboriginal Canadians to be particularly careful to see that aboriginal 
people are full partners in today’s negotiations. Especially problematic 
has been the insistence that agreements on land settlements require 
aboriginal claimants to "release and surrender...their aboriginal claims, 
rights, title and interest" in return for certain defined rights and benefits 
provided by claims agreements. A workable balance between the 
understandable desire of claimants to preserve rights which they see as 
fundamental and the desire of the Government to clarify the status of 
land under claim in a definitive way has been difficult to find. At least 
one claim negotiation, which only months ago seemed to be all but 
finalized, now appears to have faltered on just this point. As for 
claims arising from the alleged breach of existing treaty obligations — 
“specific claims" — the backlog of unresolved cases is troubling and 
the system suffers from the fundamental weakness that Government is 
judge and advocate all rolled into one. We understand, however, that a 
new round of cousultations with native leaders is underway, which we 
must hope will result in a more acceptable process. 


In light of the enduring power of aboriginal rights that the Supreme 


Court of Canada recognized in the Sparrow decision last May, a more 
sensitive and flexible approach is required, one that both takes account 
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of aboriginal peoples’ relationship to the land and at the same time 
allows for clear and practical rules of cohabitation between native and 
non-native Canadians. This will not be easy to arrive at, but at least we 
can say that both groups now seem anxious to find some solid ground 
of legal certainty. 


Unfortunately, the present cornerstone of much of the Federal 
Government’s relationship with Indian people is that anachronism, 
the Indian Act. First promulgated in 1876, it harkens back to an age 
when official condescension toward peoples who had been colonized 
was commonplace. The Act circumscribes almost every aspect of 
community and individual life in Canada’s 600 reserve communities, 
prescribing how to deal with everything from private wills and estates 
to the management of band owned lands and monies. 


Perhaps most disturbing of all is the inordinate power it gives to the 
Minister of Indian Affairs. The Act is replete with the phrase "the 
Minister may", while there is virtually no mention of what individuals 
and communities are authorized to do to manage their own affairs. 
Even band councils, which in practice increasingly administer Indian 
communities, are, in law, to an astonishing degree still the creatures 

of the Department of Indian Affairs. The Department not only has the 
authority to override council by-laws, it regularly does so, and progress 
towards greater self-sufficiency has had to be accomplished by 
circumventing barriers created by an outdated law. The Government’s 
latest initiative to overhaul the Act in consultation with Indian 
communities is not the first of its kind, but is none the less welcome. 
The Commission recognizes at the same time that there may well be 

a need for transitional provisions to protect those communities who 
are cautious about giving up a known regime for something less 
predictable. 


A crucial part of the paraphernalia that accompanies the Indian Act 

is the Department of Indian Affairs. There should be no question here 
of bureaucrat bashing. Departmental officials doubtless pursue their 
duties as well as anyone, but the Department has been condemned 
since its inception to a tutelary attitude that, at least in the eyes of 
many aboriginal communities, often effectively prevents it from acting 
in concert with native peoples. Instead, it has the thankless role of 
flak-catcher and public whipping boy. The Commission called 
publicly last November for the Act and the Department to be 

replaced by new legislation and a substantially new agency for 
aboriginal-federal relations that would treat with native peoples on 

a basis of equality. We also recommended that effective aboriginal 
self-government be pursued on a priority basis. This clearly will not 
happen in the twinkling of an eye, but all the indications are that 
happen it must. To deny meaningful native self-government is 
compatible neither with our domestic nor international human rights 
obligations. 
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In defining the terms of a new relationship between Canada and the 
aboriginal peoples, not least with regard to questions underlying land 
claims and self-government, the Commission has previously suggested 
that a Royal Commission could play a useful role. We take this 
opportunity to reiterate that proposal. Such a commission would be 
neither a stalling mechanism nor a machine for producing ready-made 
answers to the many problems to be resolved. It would, however, 
educate Canadians in the extent and complexity of those problems 

and help to provide a basis for all parties to go beyond rhetorical 
common places. After all, the Government offered just such an inquiry 
to aboriginal leaders in the midst of last summer’s Meech Lake 
negotiations. There is no reason to believe that the situation has since 
improved so dramatically that it is no longer warranted. 


REPRESENTATION IN EMPLOYMENT 


The gains made by aboriginal people toward employment equity are 
among the most meagre for all the disadvantaged groups. In 1989, 

1.8 percent of employees in the federal Public Service were aboriginal 
—aQ.1 percent change from 1988 — and many of them were 
concentrated in the lower and middle ranks of the Department of Indian 
and Northern Affairs. For companies falling under the Employment 
Equity Act, native representation remains even lower: 0.79 percent in 
1989, up from 0.71 percent the previous year, compared with an 
availability figure of 2.1 percent. 


In the justice system, in the education field and in the higher ranks of 
government and business, aboriginal people are almost entirely absent. 
More sustained and specific action is required to correct this if the face 
of Canada in those important sectors is to be more honestly reflective 
of our aboriginal heritage. 


In 1990, the Commission adopted an aboriginal employment policy 
that recognizes the right of band councils and native enterprises to hire 
and promote aboriginal individuals on a preferential basis. The policy 
is premised on the particular situation of socio-economic disadvantage 
that native Canadians have to face as well as on their unique political 
and constitutional status. 


Because it has seemed to the Commission that, over all, the most 
serious human rights problem facing Canadians is that of our aboriginal 
peoples, we have made it a major focus of our daily work and have 
tried as well to strengthen our relations with native communities. 

As a result, Comraissioners have appeared before public inquiries 

and participated in various meetings on aboriginal policy, native 
self-government and police-native relations. Throughout, it has been 
our purpose to direct public attention to ways in which progress can be 
made: acknowledging wrongs of the past while looking toward a more 
productive future; stepping up the provision of immediate remedies: 
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DISABILITY 


and revising the approach to native concerns so as to provide for a 
framework of co-operation on the basis of equality. 


The equal treatment of persons with disabilities is a constitutional and 
legal right, not a privilege. Despite this, it is sometimes difficult, in 
practice, to convince the general public, and more particularly those 
who are in a position to bring about changes, that disabled people 
should have an equal chance with everyone else. Too often, a call for 
improvements is heard as a plea for special favours, and concessions 
are offered as acts of charity rather than a straightforward human right. 
There are, nonetheless, some signs that the recognition and enjoyment 
of this right are at last becoming a reality. The Department of National 
Revenue has agreed to produce tax information and forms in braille 
and other alternate media. The Employment and Immigration 
Commission has put in place several programs to help disabled 
persons find employment. The Canadian Radio-Television and 
Telecommunications Commission has licensed a new National 
Broadcast Reading Service. And, as a one-year demonstration project, 
the Air Transportation Association of Canada has agreed to provide 
braille and large print safety cards to blind and vision-impaired air 
passengers. All these and other initiatives reflect a practical 
commitment to equality of opportunity and are a welcome indication 
of better things to come for disabled people. There is also ample 
evidence, however, that much remains to be done. 


OPENING DOORS 


Last year we reported our intention to see how well certain federal 
departments were meeting the needs of their disabled clientele by 
surveying some of their facilities. Public Service Commission regional 
offices, Employment and Immigration Commission employment 
centres, Health and Welfare pension offices and Taxation centres 

were included because of their frequent contacts with the public. 

Our own regional offices were added so as not to let the critics escape 
examination. 


The idea was to measure these agencies against accessibility standards 
that offer comprehensive guidance on how to meet the needs of all 
disability groups. The new Canadian Standards Association norms go 
well beyond questions of ramps and door size, important as these may 
be, to look as well at issues of concern to the blind and visually 
impaired and to the deaf and hard-of-hearing. In short, they provide a 
reasonable, state-of-the-art proxy for equality of access for disabled 
people. 


Given that the standards were not officially in effect when we checked 
the thirty-two selected offices, it was hardly to be expected that they 
would fully measure up. What was surprising was the fact that, in 
many cases, they failed to meet earlier Public Works standards that had 
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been in operation since 1985. Many had washrooms that could not be 
used by people in wheelchairs, for example, or obstructions in hallways 
that posed safety risks for the blind or visually impaired. As a way of 
establishing a benchmark that departments can use to correct their 
shortcomings, the survey, small though it was, showed just how easy it 
is to assume that performance automatically follows policy. 


This applies as much if not more to Canadian Human Rights 
Commission offices; our own facilities were anything but a model of 
excellence. And if, like the other organizations involved, we could 
argue that the Department of Public Works was responsible for the 
leasing arrangements, in practice — and in the eyes of the public — 
we must accept a good part of the blame. Our response was 
immediate: we set out to bring our offices into line with the new 
standards as quickly as possible, or failing that, to move to more 
acceptable premises. This is not a process that can be accomplished 
overnight, but we have developed a plan that will see that it is done. 
The other organizations involved are taking a similar line. 


An encouraging new Treasury Board policy on accessibility requires 
departments to submit plans on how they intend to make their facilities 
usable by the disabled public over the next five years. We also take 
heart from the success that Public Works has had in obtaining 
significant new funds for this purpose. Our sense is that managers will 
be paying closer attention to this issue from now on, and this in itself is 
a significant step forward. The Commission will be following up 
closely to see that this attention translates into meaningful action. 


While we continue to believe that the best approach in this instance is 
co-operation rather than confrontation, it must be plain that adapting 
buildings to make them usable by the disabled public is not an act 

of official benevolence but a legal requirement to remove systemic 
barriers. As such, it requires continuing and concerted government 
attention. Nor does our own involvement end with the survey of a 
handful of federal buildings; a second phase of our access program 

is under way and will involve reviewing about fifty banks and postal 
outlets. 


In 1990, we also examined the availability of public telephone services 
to the deaf and hard-of-hearing and of public information in a format 
suitable for the blind and visually impaired. We began by checking 
federal departments and agencies to see whether telecommunication 
devices for the deaf (TDDs) were available and working. A similar 
study conducted by the Canadian Coordinating Council on Deafness 
in 1988 had found that 85 percent of the calls to federal departments 
went unanswered. This led Treasury Board to write to departments 
reminding them to maintain TDDs, to train personnel on how to use 
them and to advertise their availability. One might have expected this 
initiative to change the situation substantially, but preliminary findings 
were mixed. The situation had improved: thirty percent of our TDD 
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calls were answered promptly and another twenty percent were 
answered within three attempts to place the call. However, an 
unacceptable number of phone units either did not work or were not 
answered. And on some occasions it was clear that the employee who 
answered the TDD unit was uncertain how it worked. It will take more 
than a reminder note from Treasury Board to ensure departments have 
the right equipment and know how to use it. 


As for the availability of public documents in alternate formats, we 
were more than disappointed to find that few departments have given 
any thought whatever to the issue. Since only four of forty-eight 
departments surveyed had a policy on producing such publications, 
and only twelve had included the possibility of doing so in their annual 
plans, it is not surprising that only twenty had produced even one 
publication of this type, ever. This is hardly an inspired performance, 
especially since the Treasury Board directed all departments, in 1982, 
to set aside a fixed percentage of their total publicity and information 
budget for the provision of pamphlets and publications in alternate 
formats. Even worse, this directive was publicly cited in 1982, 1983 
and 1987 as proof that the Government had fully responded to a 1981 
recommendation of a Special Parliamentary Committee report on 
obstacles to equality faced by disabled persons in Canada. 


ALL ABOARD? 


Transportation is a perpetual concern for people with disabilities and, 
once again, the performance of public and para-public bodies is a 
mixed bag. This was a point we tried to make in a submission to the 
Royal Commission on National Passenger Transportation in 
November. In particular, we emphasized that the right of the disabled 
passenger to decide whether an attendant is needed, the right of a 
person requiring an attendant to have both travel for a single fare, the 
right to equality of access, and the right of the disabled passenger to 
determine what unavoidable personal risks will be assumed had all 
been recognized as cornerstones of accessibility. 


Action on these fronts has not been swift. Nonetheless, there were 
signs of progress by the end of the year. In October, the National 
Transportation Agency initiated an inquiry into whether the policies of 
Canadian air carriers constitute obstacles to the mobility of disabled 
persons. In November, the Agency submitted regulations which will 
allow an assistant to a person with a disability to travel free, and a 
disabled person who requires an additional seat to fly at no extra cost. 
This is a welcome development, and we must hope that there are more 
to come. 
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ECONOMIC INTEGRATION 


Last year we reported some of the difficulties people with disabilities 
have in taking their place in the work force, and the problems which 
confront them when they do. The Standing Committee on Human 
Rights and the Status of Disabled Persons undertook a complete 
examination of this question in 1990 and tabled a special report, 

A Consensus for Action, in the House last June. It noted the many 
Parliamentary reports that have urged government action on this issue, 
among them: the Obstacles report (1981), the Equality for All report 
(1985) and the Challenge report (1988). It was a frequent source of 
comment at Committee hearings that many of the problems persisted in 
spite of parliamentary recommendations and official promises to act. 
This latest report therefore called for a more effective mechanism to 
monitor, advocate and co-ordinate efforts on behalf of disabled 
persons; a comprehensive review and reform of legislation and 
regulations; and an audit of the Federal Public Service’s employment 
equity program from this perspective. 


These are all measures which the Commission would endorse. 
Unfortunately, the Government’s response to the report was not 
encouraging. Behind such rhetorical flourishes as "the Government of 
Canada reaffirms its responsibility to take the lead", there appears to be 
little by way of practical commitment. In an unprecedented move, the 
Committee issued a statement that its recommendations had "been met 
with extremely vague commitments that amount to a continuation and 
enhancement of the status quo". It called on the Government to look at 
its recommendations again and provide clear, complete and concrete 
responses. 


Policy makers must understand that the effort to ensure equality for 
persons with disabilities has to be pursued on many fronts. The 
Americans with Disabilities Act, 1990, goes a long way in that 
direction by setting out standards for equal treatment in areas as varied 
as education, transportation and public accommodation, along with 
time frames for reaching them. Because of its concrete and systematic 
approach, the Act is seen by several disability groups as an example of 
what might be done in Canada. 


The Coalition of Provincial Organizations of the Handicapped and 
the Canadian Disability Rights Council, for example, are suggesting 
omnibus legislation that would, among other things, amend the 
Human Rights Act to require reasonable accommodation, change 

the Broadcasting Act to require captioning as a condition of licensing, 
ensure that the Elections Act requires all polling stations to be fully 
accessible, and update the Income Tax Act to provide a refundable 
tax credit to disabled persons. These recommendations are not new; 
nor are they particularly controversial. The idea of developing a 
comprehensive reform package is worth pursuing, if only because it 
would involve a public debate about the need to make disabled persons 
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full and equal members of society, and would specify the many actions, 
legislative and other, that must be undertaken if that is to happen. 


By general agreement, there is one statutory amendment that is 
absolutely pivotal if federal legislation is going to have the necessary 
clout: the incorporation in the Canadian Human Rights Act of the duty 
to accommodate special needs. A recent Supreme Court decision goes 
some way towards interpreting the Act in this sense. As Madame 
Justice Wilson wrote for the majority, in Alberta Human Rights 
Commission v. Central Alberta Dairy Pool, "where a rule has an 
adverse discriminatory effect, the appropriate response is to uphold the 
rule in its general application and consider whether the employer could 
have accommodated the employee adversely affected without undue 
hardship." 


This statement does not, however, resolve the issue. Also, according 
to the majority opinion, the need to assess a person’s ability to do 

a given job and to make reasonable efforts to accommodate that 
individual’s needs exists only when the discrimination results from 
the adverse effects of a neutral rule. In other cases, where directly 
different treatment of a particular group results from a reasonably 
necessary job requirement, there appears to be no duty to 
accommodate. As a result, we remain of the view that an amendment 
to the Act is required. 


REPRESENTATION IN EMPLOYMENT 


The best hope of improving the economic integration of disabled 
people lies in pursuing employment equity initiatives. After three 
years experience, however, the results are not encouraging. There has 
been an overall increase in the representation of disabled people in the 
federally regulated domain of less than one percentage point; and the 
situation in the federal Public Service is, if anything, worse. Treasury 
Board’s program to improve the situation has been in operation nearly 
three years longer than the Employment Equity Act, and departments 
should therefore be in a much better position to demonstrate tangible 
results. The increase in representation was, however, well below the 
increase seen in the private sector — 0.1 percentage points compared 
with 0.6. 


Even these small increases may be suspect. Some organizations appear 
to have "improved" their self-identification process. The concern is 
that counting persons with minor difficulties which do not limit their 
employment opportunities may be artificially swelling the statistics, 
and that companies are encouraging this to make themselves look 
good. What is clear is that some institutions are not following the 
guidelines set down by the Employment and Immigration Commission 
on when and how people should identify themselves as disabled. Some 
disabled groups are so troubled that they have asked the Federal Court 
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to instruct CEIC to enforce the regulations. Whatever the Court 
decides, we certainly agree that companies should be measured on the 
basis of true employment gains and not on statistical legerdemain. 


MENTAL DISABILITY 


People with mental disabilities have had particular difficulty in 
convincing us that they are people first and disabled second; and as a 
result their right to be accommodated within the social mainstream has 
still to be won. We deny them the possibility of being witnesses in a 
court of law, for example, because they are allegedly unable to 
understand the meaning of the oath; or we continue to employ them in 
special shops at less than the minimum wage by calling their work 
therapeutic. 


Until recently the mentally handicapped were even denied the right to 
vote. While this restriction was struck down by the courts in 1989, 
practical problems remain. Our submission to the Royal Commission 
on Electoral Reform reflected on several of them, including the lack of 
proper training for enumeration and returning officers, the absence of 
materials that would make voting easier for the mentally disabled 
person, and the arbitrary way in which their capacity is determined. 
The Canadian Disability Rights Council is now studying the possibility 
of arguing that the way federal cost sharing is used to keep people in 
sheltered workshops is contrary to the Charter of Rights and Freedoms. 
Meanwhile, we all need to look more closely at our own attitudes and 
assumptions about persons with mental disabilities, and consider 
whether our reasons for excluding them from so much of our daily 
lives have not more to do with our own ignorance and fears than with 
their abilities. 


DRUG TESTING 


The Commission has consistently argued the case against across- 
the-board drug testing. Our stand is based on the Canadian Human 
Rights Act, which prohibits discrimination against those who are 

or were previously dependent on a drug. It is also founded in 
jurisprudence that states that those who are adversely treated because 
of a perceived association with a protected group are themselves 
protected by human rights legislation. 


In May, the Government announced a strategy that would have resulted 
in a widespread program of drug testing in the transport industry. The 
proposal called for pre-employment testing, testing at regular medical 
check-ups, testing following any accident or near-accident, testing as a 
result of observed behaviour, and random testing. The Commission 
restated its position before a Parliamentary Committee convened to 
examine and report on the drug testing strategy. The Committee 
generally accepted these arguments, but ended by recommending a 
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limited program of drug testing within the transport sector. The 
Government later announced legislative plans that closely paralleled 
those recommendations. 


The Commission recognizes the employer’s right to require stringent 
job standards for those who work in safety sensitive positions. We also 
accept that it may be necessary to use testing as a reasonable condition 
of employment for some jobs when there is no other more appropriate 
way to ensure public safety and where the decision taken 1s essentially 
a medical one. A positive test is not proof of impairment or of drug 
addiction. It shows only that the person concerned has at some time in 
the recent past used the detected substance. Generalized or random 
testing is a needlessly intrusive procedure that relates very poorly to its 
ostensible aim of preventing impairment on the job. This is why some 
U.S. companies are now turning to simple tests of co-ordination to 
identify employees who may have a drug problem. These are not only 
less intrusive but, unlike drug testing, they actually measure the 
individual’s ability to perform the job. 


Generalized drug testing has now moved beyond the transportation 
sector. The Toronto-Dominion Bank announced a policy of drug 
testing for new employees in October. Although designed to be 
rehabilitative rather than punitive, the policy nevertheless provoked a 
strong reaction on the part of the Canadian Civil Liberties Association, 
which sought to file a complaint with the Commission. It would be 
premature to comment on the outcome of that action, or on the question 
whether the Bank’s program is discriminatory within the meaning of 
the Canadian Human Rights Act. Nevertheless, we remain of the 
opinion, as do the medical and legal professions, that there is no good 
social policy reason to support an across-the-board drug testing 
program. 


AIDS 


The spread of AIDS continues. Yet the misplaced public anxiety we 
referred to in our last Annual Report seems, at times, to have been 
replaced by public lethargy. We are not sure which attitude poses the 
greater danger: problems do not respond well to large doses of public 
alarm; nor do they disappear because we close our eyes to them. In the 
circumstances, we remain firmly of the view that there is no substitute 
for effective education, both to help Canadians understand the nature 
and scope of the disease and to ensure that people with AIDS are not 
further harmed by ill-conceived or punitive acts. 


In this context, the National AIDS Strategy announced in June was not, 
in our view, as convincing as it might have been as a practical 
commitment to public education on the scale required. One cannot fail 
to be concerned, for instance, that the long-standing governmental 
commitment to include sexual orientation among the prohibited 
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grounds of discrimination in the Human Rights Act is still unfulfilled. 
While AIDS is evidently not limited to the homosexual community, 
that group remains one of those at greatest risk, and there is a direct 
connection in the public mind between the two, one that leads to 
discrimination of a most hurtful kind. 


Many who have looked at the issue, including the Royal Society of 
Canada, have concluded that adding sexual orientation to the list of 
protected grounds is a necessary component of any concerted program 
to safeguard the well-being of those afflicted. The AIDS Strategy itself 
notes the importance of quality of life to those whose life expectancy is 
curtailed, and the unhappy impact of discrimination on people who are 
already suffering. In spite of this, the Strategy is silent on the need to 
strengthen human rights protection for the many people with AIDS 
who are homosexual. 


This does not mean, however, that people with the AIDS virus cannot 
be helped by the Commission. Last November, the Federal Court 

of Appeal made it clear, not only that an individual cannot be 
discriminated against because of the ungrounded fears of fellow 
employees, but that the real employer cannot hide behind the 
contractual delegation of a particular service. The case involved 

an individual who was hired as a cook for a Canadian Pacific work 
crew in rural Saskatchewan. When it became known that he had 

been diagnosed as HIV-positive, the CP supervisor on site suggested 
that he posed a health threat to others and was himself in danger of 
attack. Fearing for his own safety, the employee quit the job. The case 
before the Federal Court largely revolved around the technical issues 
whether a true employment relationship existed between CP and the 
complainant and whether the catering firm which contracted its 
services to CP was within federal jurisdiction. These issues aside, 
however, the case was a landmark affirmation of the position that HIV 
cannot be transmitted by casual contact and of the ability of the 
Commission to assist those who are discriminated against because they 
have the virus. 


RACE, ORIGIN Despite the wide variety of agencies in this country designed to deal 

AND RELIGION with the problem, the Commission’s own complaints statistics, public 
enquiries in several provinces and the daily chronicles of the media 
make it plain that we are far from immune to xenophobic attitudes, and 
that many Canadians are persuaded that we are entering stormy seas. 


How is it that these animosities die so hard? What is one to make, in 
1990, of the desecration of cemeteries and places of worship? Or of 
the sale of pins and posters aimed expressly at promoting racial or 
religious intolerance? Or of white supremacist rallies that harken back 
to the heyday of the Ku Klux Klan and preach the same atavistic 
drivel? To the extent that these are scattered incidents, they can no 
doubt be dismissed as the sorts of marginal aberration that grab 
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headlines. But it would be more than a little complacent not to regard 
them as part of a more general and persistent malaise, in Canada just as 
much as anywhere else. 


The Commission receives a steady flow of complaints alleging 
discrimination on grounds of race, origin or religion. Our findings, 
like those of other human rights bodies, show that racism and bigotry 
are alive and well in public and private workplaces, in schools and 
shops, in government departments, banks and television companies, 
as well as in the streets and in the backrooms. A foreign accent was 
enough to get a television employee fired in one case dealt with by the 
Commission, while in another, the race and colour of the complainant 
seem to have been sufficient to have him struck off a list of potential 
employees. Scenes of unarmed Mohawks being stoned last summer 
were perhaps the most chilling reminder of the barbarity that can be 
whipped up in what we like to think of as a civilized society. 


Of course, the picture is not entirely bleak. After considerable public 
resistance, Sikh turbans and Indian braids have been accepted along 
with stetsons and crew cuts in the RCMP, while kirpans are 
increasingly regarded as simply the articles of faith that they are for 
many Sikh-Canadians. Ethnic organizations and concerns are not 
without support from mainstream Canada, and federal departments and 
agencies, like many other organizations, are investing in "awareness 
training" and "managing diversity". 


In December, there was a welcome affirmation of more humane values 
by the Supreme Court in response to Charter challenges to several laws 
prohibiting hate propaganda. In a case that pitted this Commission 
against John Ross Taylor and the Western Guard Party, and in others 
raising similar issues, the majority of the Court invoked Canada’s 
constitutional and international obligations to uphold equality and 
pluralism and a need to check the social damage that results from hate 
propaganda aimed at particular cultural or religious groups. According 
to the Court, "it undermines the dignity and self-worth of target group 
members, and, more generally, contributes to disharmonious relations 
among various racial, cultural and religious groups, as a result eroding 
the tolerance and open-mindedness that must flourish in a multicultural 
society..." 


Reluctant as one must be to invoke limitations on freedom of speech, 
and with great respect to the minority view on the Court and to others 
who have defended that view in the press, we believe that hate 
propaganda is, on balance, sufficiently distinguishable from other 
contentious or unpopular views, both in intent and in effect, that to 
afford it constitutional protection would be a self-defeating exercise. 
Our Constitution is, among other things, our most encompassing 
statement of the Canadian rules of fair play; to permit deliberate hate 
propaganda under the guise of free speech would be tantamount to 
condoning the injustices we wish to attenuate. 
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IMMIGRATION 


That Canada is already a pluralistic society and likely to become 

even more so is a truism of our time. But recognition of that reality 
and fulfilling the promise of a multicultural community are not 
synonymous, and it is difficult to imagine an area more in need of 
sustained public attention. The relation of national and local 
demographics to social policy and human rights is fraught with 
problems, not least when it comes to the question of immigration. 

Last October, in recognition of changing socio-economic needs, the 
Government raised Canada’s annual immigration targets over the next 
five years. It did so at a time when conditions in less fortunate parts of 
the world continue to push people to seek a better life in countries like 
ours. These new Canadians are no different from others who left 
Europe in the past to build new lives in this bountiful land, no different 
except that, to be honest about it, most of them are no longer from 
so-called traditional sources and many of them are not white. 


Cases brought to the Commission still too often suggest that 
prospective immigrants and even visitors from non-traditional sources 
can be subjected to treatment from Canadian officials that would not be 
visited on immigrants of European extraction. Nor can we forget that 
tough economic times tend to provide a breeding ground for racial 
prejudice, and that Canadians are not immune to the human tendency 
to pick on those who are most vulnerable. Equality of opportunity, one 
cannot repeat too often, applies to everyone in Canada, not just to the 
secure and the comfortable. 


The Commission has not been helped in making this point by what 
appear to us to be legalistic challenges in cases involving would-be 
immigrants and visitors. It has not been easy to establish Commission 
jurisdiction on behalf of individuals who do not fit comfortably within 
established categories or who have difficulty documenting their bona 
fides. We are therefore pleased to record two positive developments 
during 1990. One was an acknowledgement by the Minister of 
Immigration that a black, non-Canadian inmate of a federal 
penitentiary who alleged that he had been harassed by prison 
employees was indeed lawfully present in Canada for human rights 
purposes. The second involved a decision by the same Minister to 
permit Mrs. Sally Espineli to return to Canada after she had been 
deported for misrepresenting her marital status to obtain a job in this 
country. Several similar cases are under consideration, and the number 
seems set to increase. All the more reason to assert that Canada’s 
human rights principles should not arbitrarily lose their effect at our 
international frontiers. 


Other cases were brought against the Department of External Affairs 
by persons sponsoring relatives who wish to visit or immigrate to 
Canada from various third-world countries. The legalistic stance 
adopted by that Department — particularly on the question whether 
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there is a bona fide "victim" under the Act — is far from helpful, but 
the Commission continues to look into the matter and to argue for 
evenhanded treatment for all non-Canadians seeking to enter this 
country, whatever their place of origin. 


POLICE-MINORITY RELATIONS 


Incidents involving the shooting of black youths by police officers in 
Metropolitan Toronto and Montreal again prompted public inquiries 
into the possibility that race was a factor in the behaviour of the police 
officers concerned. Similar incidents involving aboriginals and the 
police have left a strong impression, rightly or wrongly, that some 
groups are picked on because of their colour. Unless racial, ethnic and 
other minorities can participate more completely in all areas of 
Canadian life, tensions of this kind will continue to simmer below the 
surface and may even come to the fore in serious violence. 


The face of Canadian police authorities remains very largely white, 
even in areas with substantial native or racial minority populations. 
Removal of some of the more obvious barriers to recruitment — 
prohibitions on turbans or braids, for example — no doubt helps to 
improve the representation of minorities, but it is important to look at 
the long haul. The RCMP has taken the initiative in several ways: by 
establishing a special recruiting team that is itself a better reflection of 
the Canadian mix; and by deciding to recruit native Canadians as full, 
not Special, Constables and give them the training they need. More 
and more police authorities in Canada and the United States are also 
realizing the benefits of engaging in a dialogue with community 
organizations to foster mutual trust and respect. These efforts are 
laudable and ought to continue. The presence of a minority relations 
officer on each police force is a minimum first step. 


Even if such problems are not peculiar to police forces, they inevitably 
take on a more oppressive us-them aspect in that context. A further 
difficulty arises insofar as the police show a persistent reluctance to 
expose their actions to independent examination. With few exceptions, 
complaints of mistreatment are still dealt with internally unless the 
complainant initiates a court action. Given the apparent conflict of 
interest involved, such a process strikes us as inherently unsatisfactory, 
and we would strongly recommend setting up more objective public 
review processes throughout the system. 


REPRESENTATION IN EMPLOYMENT 


In last year’s Report, we observed that employment equity data for 
visible minorities were "not markedly different" from the previous 
year. Regrettably, we again have to observe that the situation has not 
changed that much. Overall, the figures tabled by the Minister in 
December show that some 6.7 percent of the workforce regulated by 
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the Employment Equity Act was made up of members of this group 
compared with an availability figure of 6.3 percent. This looks much 
better than it is because of the strong representation of visible 
minorities at the clerical levels of the banking industry. Among more 
senior ranks, the overall results were less satisfactory at 2.8 percent. In 
the federal Public Service, overall representation was 3.1 percent and 
1.8 percent in the Management Category, which is obviously 
unacceptable. 


Moreover, for many who have overcome the initial barriers to 
employment, the workplace is still no haven of racial harmony. 
Harassment and discrimination from coworkers and management are 
more commonplace than we like to admit, and remain a continuing 
subject of complaints to the Commission. The message would appear 
to be that academic or intellectual achievements are not enough to 
overcome prejudice against the colour of one’s skin. The racial 
cliquishness of Canadian organizations is sorely underestimated. 

Only those who have challenged it know how deeply dug in its 
psychological defences can be. Many immigrant women who are also 
visible minorities suffer the kinds of multiple disadvantage that all but 
guarantee the bottom rung on the economic ladder. Often hampered by 
problems in communicating in either English or French, and with 
precious little opportunity to remedy this, such women can find 
themselves bearing heavy burdens without any means to earn a decent 
living. The results, at the very least, are economic ghettos consisting 
almost exclusively of immigrant, visible minority women with little 
control over their own situation and no one to turn to. Unions and 
collective bargaining are as alien to these situations as is the awareness 
of individual rights. 


Visible minority immigrants, both men and women, also encounter 
problems in having their credentials validated in Canada — something 
that appears to be much more easily surmountable by immigrants from 
traditional sources. Any arbitrary assumption that professional training 
standards in non-European countries are necessarily inadequate is quite 
untenable and frequently just another form of racial stereotyping. 

Some provinces have adopted more progressive validation criteria for 
foreign professionals, regardless of national origin, a trend we welcome 
and encourage. 


That "humanity is dual", as Madame Justice Bertha Wilson reminded 
us last year, and that both sexes should be equal in their humanity and 
in their rights, is, despite its obviousness, far from being a fact of 
Canadian life. 


Twenty years ago, after an inquiry that lasted three and a half years and 
examined thousands of briefs and letters, the Royal Commission on the 
Status of Women put forward a report which, it was hoped, would lead 
to sexual equality for women in Canada. Today, as we stand back and 
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look at what has been achieved over the last two decades, we can 
certainly observe that women have entered the labour markets in 
record numbers. Greater control over their own lives and a more fully 
realized equality are, however, much harder to discern. The formula 
of economic independence may have worked for some women, but it 
has hardly proved a universal answer, and the statistics on the practical 
equality of the sexes, whether in the workplace or elsewhere, are as 
sobering as they have ever been. Not only is it amply documented that 
women are still the frequent target of sexist behaviour, but almost any 
indicator of socio-economic well-being is more favourable overall to 
one sex than to the other. 


A good measure of the problems still faced by women are the sex 
discrimination complaints that are commonly dealt with by the 
Commission. Two settlements from 1990 suggest the general problem. 
In one case, a women applying for a personal loan was required to have 
her husband co-sign the application. The bank agreed to remove her 
husband’s name as co-signer of the loan, paid her compensation and 
provided a letter of apology. A second settlement involved a complaint 
about the National Film Board’s refusal to hire women for location 
work in Africa. One might have thought that egalitarian attitudes 
would have made greater strides in the film industry than among more 
conservative institutions, but one would apparently be wrong. The 
complainant in this case received a letter of apology and substantial 
compensation for lost wages and injury to self-respect. 


The mere fact that it was necessary in the 1990s to file a human rights 
complaint to have a woman’s credit-worthiness or capacity to take on 
a job assessed as an individual is startling to say the least. Both these 
cases also speak volumes about the assumptions concerning women 
and their place in the scheme of things that are still embedded in a 
whole range of establishment attitudes. 


Fortunately, things do change from time to time. As we reported last 
year, the Armed Forces have come to accept a role for women in 
combat. The Forces have now put in place a plan to open up all except 
submariner positions to women and to use objective recruitment 
criteria in doing so. More and more women are indeed being 
integrated into all ranks of the Army, Navy and Air Force, and 
especially into combat trades. There are now women with a combat 
engineer regiment and piloting CF-18s, and a number have already 
seen combat-related duty with the Canadian contingents in the Persian 
Gulf. 


One of the least powerful groups in our society are prison inmates. 
The problems of women prisoners have been identified on numerous 
occasions over the last twenty years, most recently in Creating 
Choices, the 1990 Report of the Task Force on Federally Sentenced 
Women. The Commission was among the organizations that urged the 
Government to implement the recommendations put forward by the 
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Task Force and, in particular, the replacement of the one inadequate 
prison facility for women (located in Kingston, Ontario) by five 
regional facilities. In this context, the Commission was happy to learn 
of the Government’s decision to close the Kingston Prison for Women, 
and, moreover, that one of the new facilities will include an aboriginal 
healing lodge. 


SEXUAL HARASSMENT 


Over the last twenty years, the debate about whether sexual harassment 
is a real problem" has given way to a recognition that some 
all-too-familiar attitudes and acts do indeed amount to harassment and 
could well be done without. Recent judicial decisions and complaint 
settlements have made it quite clear that sexist behaviour is a form 

of harassment. Nor is this simply a question of manners and morals. 
Harassment causes much individual suffering, but it can also entail 
broader problems for the institution and personnel concerned. When 
the workplace is known to be contaminated by harassment, the results 
can be seen in such forms as demoralization and absenteeism. In 
recent Commission settlements, employers have also been required 

to pay substantial compensation, to agree to human rights training for 
staff, to post public letters of apology, and to distribute harassment 
policy to employees. Settlements have included sanctions against 
individual harassers that ranged from a written reprimand to mandatory 
counselling or even dismissal. 


If harassment is an increasing source of general discomfort to employ- 
ers, the most significant development in 1990 was probably a ruling 
by the Ontario Workers’ Compensation Board that it may also be the 
cause of a legitimate workplace injury. Rulings like this reinforce 
three essential points: that being harassed is a devastating experience 
for the victim; that victims are not expected simply to put up with it 
for the sake of their jobs; and that condoning such behaviour is likely 
to prove costly for employers. All this would, of course, be largely 
unnecessary if the institutions themselves moved firmly to prevent 
persecution of this sort in the first place. 


ECONOMIC EQUALITY 


It is hardly coincidental that sexual badgering often goes together with 
women’s subordination in the workplace. But subordination is not 
the only disadvantage that women have been expected to suffer with 

a smile; there is an economic double standard as well. The following 
two figures provide an unequivocal picture of the current economic 
situation of Canadian women: 


* a woman with a post-secondary certificate or diploma 


working full-time for a full-year in 1989 earned less than a 
man with no secondary education at all: and 
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e the average earnings for women who worked full-time in 1989 
was sixty-six percent of the average earnings for men; the 
comparable figure for 1969 was fifty-nine percent. 


In other words, even though employment and pay equity programs 
have been in place for some time, the wage gap is evidently not closing 
rapidly enough. 


The levels of female participation in the work force are far from being 
consistent, but for the so-called doubly-disadvantaged women who are 
also members of another target group, things are even worse. They still 
lag well behind all other groups in terms of economic opportunities. In 
1988, for example, sixty-four percent of all male workers earned over 
$30,000. This compared with twenty-four percent of all female 
workers, eighteen percent of visible minority women, eighteen percent 
of disabled women, and only fourteen percent of aboriginal women. 
Other inequities can be seen in the large representation of women 
among those who are often called the "working poor", and a similarly 
high proportion of female employees among part-time workers who do 
not enjoy the job security or benefits which accrue to full-time workers. 


Part of the answer to this problem — and we should make no mistake 
that it is a human rights or equality problem — obviously lies in 
designing income and other support programs to take account of the 
special situation and needs of today’s women. Better childcare 
arrangements, for instance, are long overdue and would give working 
women more flexibility in coping with family responsibilities as well 
as a greater chance to participate in the work force on an equitable 
basis. 


No less important is the need to extend reasonable pension and other 
benefits to part-time employees. In the federal area, the Commission 
took up this matter with the President of the Treasury Board last year. 
The Government announced in December that it will introduce 
amendments to allow part-time public servants to contribute to the 
government pension plan. Amendments will also be made to permit 
career wind-downs and to increase the pay-back period for employees 

_ returning from leave without pay. All these are welcome developments. 


But inequities are not confined to the working population. Federal 
and provincial income security programs are relatively effective in 
protecting elderly couples against dire poverty, but unattached older 
women are particularly at risk. According to a 1989 Statistics Canada 
report, forty-one percent of unattached women who were sixty-five or 
older fell below the poverty line. The comparable figure for 
unattached men was twenty-seven percent. 


There are some obvious reasons for this. Many women who spend the. 
major part of their lives as homemakers find that when their husbands 
die or the marriage ends, they are left with insufficient pension credits 
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of their own and no recent job experience to fall back on. As a result, 
they must often rely on publicly funded pension programs to make 
ends meet, programs that are not in themselves adequate to ensure an 
acceptable level of income. The 1970 Royal Commission on the Status 
of Women recommended that the Guaranteed Income Supplement be 
increased so that all recipients would have an annual income above the 
poverty line. That has still not been done. 


One program, the Spouse’s Allowance Program, has helped to reduce 
the poverty rate for married people from sixty to sixty-four. However, 
as we have pointed out in the past, single and divorced individuals are 
excluded from this program. Once again, this has a greater negative 
impact on women, who make up the majority of those most in need in 
this age bracket. The Women’s Legal Education and Action Fund is 
supporting Charter challenges to the Spouse’s Allowance Program on 
the grounds that it discriminates on the basis of marital status and sex. 
We need not wait for the results of these challenges to conclude that 
the way pensions are earned and paid in Canada is still very much in 
need of critical re-evaluation. 


WOMEN IN THE WORK FORCE . 


There were some indications in 1990 that women’s share of jobs 
covered by the Employment Equity Act was being consolidated and 
improved in several areas. Not only was their overall representation 

up to 42.6 percent, compared with a general work force availability 
figure of forty-four percent, but much of that increase came from gains | 
in full-time employment. Women’s share of promotions in permanent 
full-time work reached almost fifty-five percent. On the minus side, it 
has again to be said that women remain heavily concentrated in clerical 
occupations. In spite of some marked improvements here and there, 
their share of upper-level management jobs, whether among private- 
sector employers or in the Public Service, remains anything but fair at 
seven percent and fourteen percent respectively. 


, 


But there is more to employment equity than simple arithmetic. 
Consider, for instance, the fact that thirty percent of the adults landing 
in Canada in 1990 did not know either official language, a substantial 
increase from a couple of decades ago, when some nineteen percent of 
adults were in that situation. Needless to say, people who cannot 
communicate in either English or French face serious barriers in the 
labour force, but even among the disadvantaged such handicaps are not 
evenly distributed between the sexes. Women in this situation not only 
face greater difficulties in finding employment, they also have to 
contend more directly with other problems of social integration; even 
such routine activities as shopping, dealing with schools or public 
services, or making medical appointments can take on fearful 
proportions when language skills are lacking. 


36 — ISSUES INHUMAN RIGHTS 


GE: ASTATE 
F MIND 


A 1989 report by the Institute for Research on Public Policy noted that 
a higher proportion of immigrant than non-immigrant women are 
located in declining industries and industries with above average 
unemployment, thus confirming that many immigrant women are in 
the type of low-paying, dead-end jobs that no one else is willing to 
take. Among possible explanations for this situation, one can certainly 
include language problems, difficulties with recognition of foreign 
credentials and outright sex discrimination in the labour market. The 
IRPP report suggests that part of the solution is to ensure that all 
immigrants have access to adequate labour adjustment programs that 
will increase their mobility and effectiveness in the labour force; that 
language training and skills-upgrading programs provided by the 
Federal Government be improved and expanded; and that literacy 
training and basic education for immigrants with less than nine years 
of education be given at public expense. 


Since 1970, the need for paid, job-related language training for 
immigrant women has been raised time and time again. In May, 

the Minister of Employment and Immigration announced a fifteen 
million dollar language and orientation initiative to help immigrants 
and refugees, particularly women, adjust to life in Canada and acquire 
language training. While this action is commendable, the Commission 
will be watching carefully to see whether it adequately meets 
immigrant women’s needs, especially in light of the Government’s 
intention to increase the immigrant population. 


Age has tended to be the odd one out among the prohibited types of 
discrimination. It is not, alas, an unaltering human characteristic like 
race or sex. It is by definition a relative condition which in one way 

or another applies to all of us: being too old or too young to meet 
someone else’s standard for social inclusion. One of these standards 

is frequently a barrier to Canadians searching for jobs. In a time of 
recession, age discrimination can be a crisis even for the middle-aged, 
people who are too old to get a new job and too young to get a pension. 
Can we be sanguine that present efforts to increase the employability 
of Canadians are enough to deal with this discrimination? 


Age is also relative in another sense, for the standards of inclusion or 


exclusion vary both historically and culturally. In most developed 
countries, people are now locked into educational and labour structures 
that are strictly regulated by age. It was not always so; nor is it 
universally the case. Even our biological clocks are changing, both 
statistically and individually. In Canada, we mature earlier and stay 
younger longer; today’s declining years are tomorrow’s prime of life. 
Whereas in the areas of race, sex, religion or disability, we more or less 
know what it means to discriminate, with age, we find ourselves in a 
situation where it all depends, and what has held good in the past may 
very well not be true forever. 


ISSUES IN HUMAN RIGHTS — 37 


The concept of retirement, for instance, is in itself arelatively recent _ 
social invention. It was introduced into the British Civil Service in 
1859, and it was later in that same century that sixty-five was first 
claimed to be the actuarial point at which "bodily and mental vigour 
begin to decline”. If this view obviously cut little ice even at the time 
with the likes of Queen Victoria or Gladstone, one may wonder what 
force it ought to have a century later. Retirement is a social construct, 
not a state of nature, and we should be very cautious about allowing 
even such useful but arbitrary forms of age stratification to interfere 
with our fundamental rights. The opportunity to retire is a benefit for 
which generations of workers have fought very hard, but another of the 
great social achievements of this century is to have added over twenty 
years to our average life expectancy. That, too, has immense 
repercussions for both our availability to work and the various social 
programs that inter-relate with our employability. 


COMMISSION SETTLEMENTS 


Refusing to hire or retain people because they are said to be too old 
is only the most obvious example of age discrimination. More subtle — 
kinds of bias may arise when age information is used to determine 
eligibility for benefits or when people are refused credit or mortgage 
insurance because they are getting on in life. In 1990, the Commission 
dealt with several such cases. 


Age information was, for instance, at the centre of a human rights 
tribunal decision that dealt with the use of date of birth to determine the 
seniority of employees who were hired on the same day. As a result of 
this decision, seniority will no longer be determined by that criterion, 
and the company’s current seniority list will be revised using a 
completely different system. 


Another Commission settlement dealt with an article in a collective 
agreement that provided for a fully paid-up life insurance policy for 
employees taking early retirement. The rub was that the employee 
had to be sixty or over to qualify. The complainant, who was then 
fifty-nine, felt this to be an irrelevant distinction. The Commission 
agreed, and the complainant received both the life insurance policy 
and compensation for hurt feelings. 


In a similar case, the employer refused to extend the term appointment 
of a sixty-six year old, although younger colleagues were being 
rehired. The settlement in this case provided for the purchase of an 
annuity that gives the complainant a monthly payment to compensate 
for the fact that his pensionable time had been curtailed by the refusal 
to extend his term. In this instance, the employee at least had the 
option of working past sixty-five. The question whether employers 
can legally justify requiring employees to retire at that age was the big 
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issue in 1990 and the subject of the Supreme Court decisions described 
below. 


MANDATORY RETIREMENT 


"Mandatory retirement ... remains a form of institutionalized age 
discrimination in which age, rather than competence, dictates the fate 
of employees." Thus spoke the 1988 report, Human Rights and Aging 
in Canada, prepared by the then Parliamentary Standing Committee on 
Human Rights. If this Commission has repeatedly requested that the 
section of the Canadian Human Rights Act which allows mandatory 
retirement be deleted, it is not because we do not understand the 
reasoning behind it, it is because we do not think the rationale can 
survive contemporary scrutiny. We were optimistic that the Supreme 
Court, which had heard several significant Charter cases on this subject 
in 1989, would use the occasion of its ruling to shed a broad but 
searching light on the matter as it affects our human rights law. This 
turned out to be the case, but with different results from those we had 
hoped for. 


On December 6, 1990, the Court handed down its decision. The 
majority held that the Charter should not be used by the judiciary to 
second-guess provincial legislatures or Parliament on policy matters 
involving the balancing of rights. Writing for the majority in 
McKinney v. University of Guelph, Mr. Justice La Forest stated that 
"the operative question in these cases is whether the government had 

a reasonable basis on the evidence tendered for concluding that the 
legislation interferes as little as possible with the guaranteed right." 
Had the Court contented itself with passing the responsibility to 
determine the balance of interests back to the federal and other 
governments, that might have been understandable. In effect, however, 
the majority also lent its considerable weight to the position that 
mandatory retirement is a kind of necessary evil that obviates 
"demeaning" performance evaluations and allows younger workers and 
new ideas to find their place, especially in tenured situations such as 
universities. 


The human rights argument, that mandatory retirement does dis- 
criminate unjustifiably on the basis of age, was very succinctly put 
by Madame Justice L’ Heureux-Dubé. In a dissenting opinion, she 
observed, first, that "merit rather than age should be the governing 
factor" and, second, that the "value of tenure is threatened by 
incompetence, not by the aging process." 


The fear that aging professors will rest on their 
laurels and wallow in a perpetual and interminable 
quagmire of unproductivity and stagnation may be a 
real one. Yet it applies with equal force to younger 
tenured faculty as well. Peer review, so long as it is 
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predicated on the premise of unbiased good faith, 
provides a healthy injection of critical evaluation 
and will serve to promote the scholastic standards 
indispensable to a flourishing university. 


With the greatest respect to the majority of the Court, this position 
seems to us to be more in line with human rights thinking generally 
and with "a broad and liberal construction of the Charter". In the 
circumstances, the Commission’s position remains unchanged: 
competence, not age, is the only consideration that should be allowed 
to determine whether a worker is forced to leave a particular job. 
This is not to slight the notion of well-merited retirement; it is simply 
to state that those who want and are able to hold their jobs after "the 
normal age of retirement” should be entitled to do so. In our view, 
there is no compelling evidence to suggest that they cannot be 
accommodated by a reasonably flexible employment system. We 
must therefore hope that the Federal Government will follow up on its 
four-year-old decision to remove mandatory retirement requirements 
for public servants by amending the Human Rights Act to provide the 
same flexibility for all employees within its jurisdiction. 
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Canada’s experiment with promoting greater equality of opportunity 
in employment is still at the trial-and-error stage. To some it offers a 
counterweight to the less acceptable consequences of social 
Darwinism; to others it is little more than wild-eyed centralist 
engineering. The truth, as usual, is probably somewhere in between. 
In any event, the Federal Parliament has officially espoused the need to 
intervene in the job market, not just to censure acts of discrimination, 
but to pre-empt them. Faced with the stubborn facts that most work 
forces in this country are suspiciously skewed to the advantage of the 
white, able-bodied male and that, other things being equal, women and 
certain minority groups are comparatively underpaid, federal 
law-makers have chosen to put their authority behind measures for 
change. 


The Canadian Human Rights Act incorporated both principles — 

the removal of discriminatory job practices and the payment of equal 
wages for work of equal value — more than a dozen years ago. 
However, it also left it largely to individual complainants, with some 
help from the Commission, to challenge the policies and practices that 
make for under-representation and underpayment. As a means of 
overcoming chronic and widespread discrimination against women, 
natives, disabled people and visible minorities, the Human Rights Act 
alone was woefully outgunned. As time went by, the need for a more 
dynamic approach made itself felt. In 1986, Parliament approved 

the Employment Equity Act, which goes some distance in that 
direction, but despite encouragement from the Commission, it has 

not yet adopted a similar approach to pay equity. Within this present 
patchwork of legislation and policy, the results are as follows. 


By the end of 1990, the Employment Equity Act had been in effect 
for over three years. In practical terms, this meant that the more than 
360 federally regulated employers covered by the Act had three times 
reported figures on the representation in their work forces of four 
traditionally disadvantaged groups: women, aboriginal peoples, 
people with disabilities and visible minorities. Three years during 
which Parliament, the public and the Canadian Human Rights 
Commission had occasion to judge the general effectiveness of the 
legislation. This is not the place to rehearse the whole history of the 
Act or the way it fits, or does not fit, with the Human Rights Act as 

a means of redressing systemic discrimination in employment. Suffice 
it to repeat four points: 


e the Employment Equity Act is premised on a need to uncover 


the structural and attitudinal reasons that prevent the four 
target groups from taking their rightful place in the work force; 
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e — the object of the exercise is to redress that injustice by 
introducing a coherent and sustainable process of equity | 
planning throughout the federally regulated work force; 


e while the employers concerned are required to have such | 
plans, they are not required to submit them either to the | 
Canada Employment and Immigration Commission or to the 
Human Rights Commission, let alone make them available | 
to the public at large; and | 


e although the Act does not nominate our Commission to | 
enforce the processes by which equity plans are produced, in 
practice the only avenue of independent and public scrutiny 
available within the total scheme is the possibility of having 
a complaint investigated under the Human Rights Act. | 


Not at all surprisingly, many interested members of the public have 
been highly sceptical about the enforcement value of this arrangement, 
It is perceived as being a largely hands-off scheme whereby the 
Government can comment on the overall numerical outcomes of the 
process, but no one should inquire too closely into how much 
fundamental change they really represent. 


The Canadian Human Rights Commission was also sceptical and said 
so when the Act came into force. But as the only game in town, we felt 
that it was our duty to use the Human Rights Act in every way possible 
to promote the clearly intended goals of employment equity legislation. 
Moreover, successive ministers had suggested that the responsibility 
properly fell to our Commission. As a result, as early as June 1988, 
the Commission set out its own procedures for getting on with the job. 
With some adjustments based on the learning curve, these procedures 
remain the basis for Commission action to this day and can be quickly 
summarized: 


* the CHRC will investigate any apparently reasonable 
complaint from a third party based on the representation 
data produced under the Employment Equity Act; 


* — it will invite employers whose representation figures appear 
to reveal equity problems to undertake a joint review of their 
employment systems; and 


° if the circumstances warrant it and the employer rejects a joint 
review, the Commission will use the powers given it under its 
own Act to initiate its own complaint. 


In this section of the Report, we will be dealing with three large 
questions: the results of the Employment Equity Act as we see them: 
the effectiveness of our own action as a willing but somewhat 
makeshift enforcement mechanism: and the prospects for changing the 
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Act to make it a better tool for removing the discriminatory behaviour 
that is its target. 


THE RESULTS OF THE ACT 


As the Minister of Employment and Immigration’s latest annual report 
is the first to recognize, there are at least two ways of looking at the 
results of the Act: as a matter of statistical change over time, and as an 
evaluation of the measures being taken to improve those statistics. In 
this Age of the Bottom Line, it is useful to remind ourselves that raw 
numbers and crude percentages are seldom the whole story. The CEIC 
Report that appeared in December goes to some pains to provide a 
perspective on the position of each target group within the Canadian 
economy as a whole: its participation, unemployment rates, 
educational qualifications and salary profile. Its overall conclusion: 
that while growth in the entire work force that comes under the Act 
was generally slower than for other sectors of the economy, each of 
the designated groups had nevertheless registered some improvements 
between 1988 and 1989. 


It takes no mathematical genius to realize that even the smallest 
improvement for a given group is an amalgam of many factors: 
changes in the way data are collected or presented, for instance, or the 
statistical averaging of discrepancies between occupational sectors or 
levels, or simply the net results of varying hiring and firing rates. 
Global improvements, while a lot better than global deteriorations, 
have to be treated with caution and, above all, with an overriding sense 
of the ground still to be made up. 


The picture for women — by far the most readily countable target 
group — always looks best in overall terms: 42.6 percent 
representation compared with forty-four percent availability in the 
work force and a gain of more than half a percentage point from 

1988 and 1989. What a different story this becomes, however, when 
we compare employment sectors (banking, seventy-six percent; 
transportation, nineteen percent) or levels (seventy-six percent of 
clerical workers; seven percent of senior management) or full-time 
versus part-time jobs, or wages relative to male employees, and so on. 
As with all these calculations, of course, the aim is not to hit forty-four 
percent on the button, but to be able to show that there are real 
equalizing trends at work in the areas of significant shortfall, and that 
these can be attributed to deliberate institutional efforts to redress 
discrimination. 


Aboriginal peoples, by contrast, continue to show very small gains with 
the year-to-year increase, a bare tenth of one percentage point to 0.79 
percent. The net result is still a long way from the general labour force 
availability estimate of over two percent, and at this pace substantial 
improvement remains a distant goal. The representation of native 
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peoples, moreover, was low all round and especially so in managemen 
and the professions. We should also note that aboriginal women fare 
even worse than aboriginal men in both opportunity and relative wage 
terms. The better news for 1989 was that aboriginal peoples’ share of 
full-time hirings increased to 1.2 percent from 0.9 percent the previous 
year, a trend well worth pursuing but very vulnerable to the last-in, 
first-out syndrome that dogs any economic downturn. 


With the exception of women, all employment equity target groups 
have obvious reasons to fear that the real goals of the Act can be 
circumvented by some statistical sleight of hand. Who, after all, is 
the law intended to help, the long-term disabled or the person who 
occasionally suffers some physical discomfort? The official 
accounting guidelines for establishing the representation of disabled 
people make it clear enough that some reasonable degree of 
permanency and severity is intended, so that when certain employers 
show major representation gains due to "improved reporting" — and 
without, it seems, having hired many people with disabilities — a 
warning light inevitably goes on. 


For this reason, the overall shift from 1.7 percent to 2.3 percent 
between 1988 and 1989 — even if it does leave the group well short 
of the global availability figure of 5.4 percent — is not as convincing 
as it might otherwise be. Certainly, there has been some under- 
identification in the past among individuals who do not wish to be 
identified as "disabled", but a number of community groups have also 
raised with the Employment and Immigration Commission the 
possibility that certain employers, particularly in the banking area, 
seem to have broadened the definition of disability beyond anything 
justified under Government’s employment equity guidelines. 


"Visible minorities" is another category that is open to a variety of 
practical interpretations. According to the CEIC, improved self- 
identification is again at least one factor that helps account for the 
striking increase in overall representation of this group, from 5.7 
percent to 6.7 percent between 1988 and 1989. Although much of this 
growth was in full-time positions, under-representation remains the 
norm in three out of four industrial sectors (the exception is banking), 
in upper-level management and among semi-professional and technical 
workers. 


In 1990, the CEIC again provided its own evaluation of employers’ 
performance. Based as they are largely on global representation, these 
ratings are not all that informative in themselves, but the fact that over 
fifty percent of employers received no better than a C (the lowest 
grade) presumably tells us something about the governmental reading 
of progress that is being made in complying with the law. 
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THE VIEW FROM THE COMMISSION 


There are three main things to keep in mind about the Commission’s 
own work in employment equity. The first is that it covers federal 
departments and agencies as well as private sector employers who are 
subject to the Employment Equity Act. This represents, in all, close to 
one million Canadian jobs. The second is that, while we cannot refuse 
a reasonable complaint and may even initiate some of our own, we 
have no power to impose a remedy. That can only be done by a human 
rights tribunal after it has formally heard all the evidence for and 
against a charge of discrimination. The third and the most important is 
that our approach focuses heavily on that part of the Act which deals 
less with numerical abstractions than with how specific inequities can 
be identified and permanently corrected. 


To do that, the Commission has come up with the idea of a joint 
review. This is an opportunity to work through, in collaboration with 
our staff, the three straightforward steps that the Employment Equity 
Act considers to be indispensable for sound equity planning: (1) an 
analysis of the proportions of each group actually available to work for 
the organization in question; (2) a thorough review of all key 
employment systems to see what is preventing those groups from 
achieving their fair share of jobs; and (3) the development of a plan 
with workable goals and timetables. 


At the end of 1990, the Commission was involved in seventy-eight 
employment equity actions, sixty-one of which were complaint 
investigations and seventeen joint reviews. Of the complaint 
investigations, twelve began in 1988-1989 and the remainder in 
1990. The latter include forty-six complaints from one organization, 
the Assembly of Manitoba Chiefs. Seventeen were filed in June and 
alleged significant under-representation of aboriginal peoples in a 
broad array of employers under the Employment Equity Act. In 
December we received a second set of complaints from the AMC 
against twenty-nine federal departments and agencies alleging the same 
type of discrimination. 


‘One major complaint marked an anniversary of sorts at the end of 


1990. It was December 1988, when the Disabled People for 
Employment Equity Rights Group in Toronto filed a complaint 

against nine employers who, it felt, had an under-representation of 
disabled people that reflected discriminatory employment practices. 
The Commission tried to establish a collaborative process for 
investigating these complaints with the employers concerned, and at 
the same time — to make best use of their and our resources — invited 
them to take part in a joint review of the employment situation for the 
other three target groups as well. 


The key premise behind the Commission’s approach was that 
employers who were complying with the Employment Equity Act 
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would already have followed the three main steps — availability 
analysis, job systems review and corrective planning. They would 
therefore be able to give an account of themselves in a timely way 
and thus minimize the need for a more adversarial investigation. 


This proved to be unduly optimistic on our part. Only five of the nine 
employers cited in the complaints were willing to sign a co-operative 
agreement: Canadian National, the Royal Bank, the Bank of Montreal 
the Toronto-Dominion Bank and the Canadian Imperial Bank of 
Commerce. It is these five who have made the most progress in the 
course of the year. The significant gaps in their work force representa 
tion have been identified, and a review of job policies and practices is 
under way in most cases. It is expected that a resolution for four out o: 
the five complaints will be proposed in the first half of 1991. 


Where there were no agreements, progress in investigating the 
Disabled People’s complaints has been in the slow-to-stop range. 

The CBC has so far refused to provide information required for the 
investigation and has challenged in Federal Court the validity both of 
the complaint and the Commission’s actions. Bell Canada has also 
refused to co-operate in investigating the Disabled People’s complaint 
pending the outcome of its challenge to the complaint initiated by the — 
Commission. Canada Post and Scotiabank, while contesting the 
validity of the complaint, have reluctantly agreed to co-operate, but 
progress has been exceedingly slow. The process of obtaining 
information is still a matter of pulling teeth, and it is impossible to 
predict when, or even if, a proposed resolution will be forthcoming. 


Given this mixed experience in obtaining investigation agreements, the 
Commission decided, in dealing with the seventeen complaints under 
the Employment Equity Act by the Assembly of Manitoba Chiefs, to 
move as quickly as possible to the analysis of availability. Instead 

of checking whether employers had already done this, we asked them 
directly to provide their count of aboriginal employees in the major job 
groups that make up the twelve occupational categories. Our aim is to 
produce an investigation report and a proposed settlement by the June 
199] anniversary of these complaints. Given the scope of the other 
twenty-nine complaints by the Assembly of Manitoba Chiefs last 
December, against federal departments and agencies, the Commission 
is trying to enlist the co-operation of Treasury Board, as the overall 
federal employer, to ensure that the investigation is as comprehensive 
and efficient as possible. 


The process of carrying out a joint review was also bedevilled by 
problems in getting the employers to sign on. Of the original nineteen 
invitees, seventeen eventually agreed to co-operate in the course of 
1989. Nineteen ninety was therefore largely devoted to carrying out 
the review itself. The rate of progress was determined mainly by the 
analysis that had already been done by the employer, which in turn 
often depended on the resources it had devoted to the task. Six of these 
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reviews are expected to be completed early in 1991 and the remainder 
as the year progresses. 


LOOKING AHEAD 


Even in their present form, the Employment Equity Act and the 
equivalent Treasury Board policy have generated a great deal of public 
concern about the inequities behind the statistics. The nearly eighty 
actions in which the Commission is directly involved cover almost 
600,000 jobs in the public and private sectors. If we complete all our 
seventeen reviews and resolve most of the older and some more recent 
complaints in 1991, there will still be more than enough to work on in 
the years ahead. We must also hope that the courts will get a chance to 
sift through some of the critical jurisdictional and procedural questions 
raised by CBC’s and Bell Canada’s refusal to accept the validity of 
either the Disabled People’s complaints or our own. Such decisions 
will have a great bearing on the credibility and practicality of the whole 
employment equity process in Canada. 


Nineteen ninety-one is also supposed to see a legislative review of the 
Employment Equity Act. Advocacy groups, employers and the various 
federal agencies involved have been gearing up for this event by trying 
to bring into focus the various substantive and procedural issues that 
have dogged its progress so far. This process will no doubt intensify as 
the year goes on and various viewpoints jockey for public support and 
parliamentary attention. 


For our part, we have been reflecting on nearly three years experience 
of preparing the ground and working as closely as circumstances 
would allow with employers and complainants alike. Faced with a 
wide divergence of views about the legal rationale and underlying 
administrative logic of the Act, we have tried throughout this phase 

to emphasize just two things: that it was clearly intended that this 
Commission monitor the application of the Employment Equity Act, as 
the only independent agency involved and in view of the enforcement 
tools provided in our own Act; and that the purposes of both Acts are 
best served by trying to make the exercise work and not by arguing the 
legislator’s call. By the middle of 1991, we will have before us the 
fourth set of annual reports produced by the employers who fall under 
the Act. It should be possible at that point, and making all allowances 
for persistent bugs in the data-collection and reporting systems, to 
assess whether the Act is essentially on track or in need of major 
revision. 


Our experience thus far has been that employers have not always been 
ready to bite the bullet when it comes to tracking down and removing 
the specific causes of their under-use of one or more of the target 
groups. To put it more bluntly, they have simply not complied with the 
brief but clear requirements of the Act to analyze what was wrong 
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EQUAL PAY 


before they ostensibly tried to put it right. In 1990, the Commission 
began a series of workshops and seminars with employers to explain 
what kinds of analysis we think are called for to make equity plannin 
a meaningful and constructive exercise and not mere window-dressin 
Whatever the outcome of the legislative review, this is the kind of wo 
that will remain essential to a healthy and progressive employment 
equity law for Canada. As to whether the presumed interaction of the 
Employment Equity Act and Canadian Human Rights Act has been 
adequate to the task — or enforcement or oversight should be dealt 
with in some other way — we would only say at this point that 
adequacy will ultimately depend on someone having the clear authori 
to carry out investigations and assessments of employment equity 
performance that are, and are seen to be, independent and objective. 


Equal pay laws are needed, quite simply, because of the persistent gap 
between men’s and women’s salaries. Women have been joining the 
work force in unprecedented numbers in recent decades, but many of 
them have been finding employment in jobs typically dominated by 
women, such as clerical work, retail sales, nursing and childcare, all 
of which tend to be poorly paid. 


In part, poor pay for female-dominated jobs can be attributed to the 
effects of traditional attitudes about the low worth of women’s work 
and their supposedly secondary economic role. While attitudes have 
changed in recent years, wage patterns have been slow to adjust, and 
many female-dominated jobs are still paid less than jobs of comparable 
value in which men predominate. This has played a part in keeping 
women’s earnings below those of men. In 1969, women working | 
full-time made just fifty-nine cents for every dollar earned by men; in 
1989 they made about sixty-six cents, a proportion well below that in 
countries like Britain, France, Holland and Australia. Human rights 
laws cannot put a stop to this situation on their own, but they can 
contribute to a solution by ensuring that female-dominated jobs are 
fairly evaluated and fairly paid. 


The Canadian Human Rights Act clearly states the right of female and 
male employees to receive equal pay for work of equal value. It is less 
clear, however, how that goal is to be achieved. Under the Act as it 
stands today, it is up to individual employees or their representatives 
to complain to the Commission about perceived inequities in wage 
levels. The onus for initiating change is on the employee rather than 
the employer, and solutions are therefore haphazard rather than 
systematic. 


This approach has produced some successes, it must be said, since 

the Act came into force in 1978, but dealing with complaints is often 

a long, litigious process that in many ways only scratches the surface of 
the problem. Because the Commission believes that sex-based wage 
differences reflect discriminatory patterns across whole pay systems, it 
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has recommended amending the Act to require that employers take the 
initiative in identifying and correcting inequities in their compensation 
practices. In the absence of such an amendment, we are left with only 
three options: to pursue individual complaints as best we can; to 
encourage and assist any broader pay reviews that seem to offer the 
prospect of more comprehensive solutions; and to make use of audits 
conducted by the Department of Labour under the Labour Code to 
initiate our own complaints. 


At the end of 1990, the Commission was investigating nine complaints 
lodged by individual employees and another eleven by employees or 
unions on behalf of small groups of workers. This constituted about 
two-thirds of all the equal pay cases being dealt with by the 
Commission at that time. Half of these complaints were made during 
1990, and almost all the others dated back no more than two years. 
Several were close to settlements that could result in the payment of 
thousands of dollars to employees who have suffered discrimination. 
The Commission hopes to complete its investigations and make 
decisions on most of the others before the end of 1991. 


The most important systemic case that the Commission dealt with in 
1990 involved some 68,000 federal employees in nine predominantly 
female occupations. For five years, employer and employee 
representatives (with Commission staff as observers) invested 
substantial hopes and thousands of hours of work in the Joint Union 
Management Initiative, a major study of wage rates involving the 
evaluation of roughly 3,200 jobs. In the end, however, despite efforts 
to achieve a settlement acceptable to all, the parties could not agree 
on the size of the actual wage gap between female-dominated and 
male-dominated jobs or on the salary adjustments necessary to ensure 
pay equity. Early in 1990, negotiations broke down and the Treasury 
Board unilaterally announced interim payments to secretaries, clerical 
workers and educational support staff. 


The unions were not persuaded that justice had been done, and one of 
them, the Public Service Alliance of Canada, lodged a supplementary 
complaint with the Commission, alleging that the Treasury Board’s 
payments had failed to eliminate wage discrimination. The 
‘Commission had to pass judgement on matters it had hoped would 

be settled between the parties. Was there still wage discrimination 
between male-dominated and female-dominated jobs after the 
unilateral payments were made? And how should the disconcerting 
array of non-cash benefits, from vacations and insurance to sick leave, 
be factored into wage calculations to ensure true pay equity between 
the sexes? 


After further analysis of Joint Initiative data, the Commission 
concluded in the fall of 1990 that not all discrimination had been dealt 
with. It therefore requested that a human rights tribunal be established 
to consider the case, which will be the largest ever to go before 
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a tribunal or a court in North America. Given its complexity and 

the sheer volume of evidence to be presented, we must regrettably 
anticipate that considerable time will pass before the public service 
complaints, one of which dates back to 1979, will finally be resolved. 


On the brighter side, the Commission was also involved during 1990 ir 
an important equal pay initiative launched jointly by the Government | 
of the North West Territories and the Union of Northern Workers after 
the filing of a complaint by the union. We have been providing as , 
much technical advice as possible and are pleased to report that a joint 
study is on track. Moreover, the parties have committed themselves _ 
not just to getting rid of present inequities, but also to reforming the 

underlying pay policies and structures that gave rise to them in the firs 
place. This case is one example of how an individual complaint may — 
be effective in encouraging an employer into systemic wage reform. 


We cannot, however, continue to depend on the investigation of 
individual complaints indefinitely as the only means toward reaching — 
pay equity. This is another reason we set such store by the mechanism, 
provided for under the Human Rights Act, whereby the Department of 
Labour provides the Commission with evidence of infractions that it 
uncovers in the course of its regular payroll inspections. The fruits 
of this provision have been limited in the past, but things started to 
look up in 1990, when the Department referred two cases to the 
Commission. The first resulted in action by the mining company 
concerned to eliminate wage discrimination. The second, involving . 
food-services employees of a marine company, is now being 
investigated by the Commission. On the whole, the Department 
reports that more and more employers are undertaking their own 
reviews of pay practices as a step towards voluntary compliance with 
the Equal Wages Guidelines that were issued under our Act. While 
the Commission is certainly encouraged by this trend, it is concerned 
that few employers share the results of these reviews, either with the 
Department or the Commission. Unless there is a requirement to that 
effect, the impact of these provisions will continue to be hit-and-miss. 


| 


The Commission holds to the view that equal pay for work of equal 
value is best achieved through comprehensive reviews of compensatior 
systems and is prepared to do all it can to foster a positive, co-operative 
approach to eliminating wage discrimination. The Commission 
encourages all employees and unions to co-operate with wage reviews 
launched by employers for the purposes of pay equity and believes 
that pay equity settlements should be legally tied into the collective 
bargaining process to ensure their long-term maintenance. 


Though the Commission is doing as much as possible to promote 
active pay equity initiatives within the framework of the existing 
legislation, in the last resort the choice lies with the Government: does 
it want to adopt a systemic strategy to implementing equal pay in the 
federal sector and embody it in law, or is it prepared to live with the 
catch-as-catch-can approach of the present complaints-driven process? 
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With or without amendments to the law, human rights jurisprudence in 
Canada continues to progress. The equality provisions of the Charter 
of Rights and Freedoms have heightened Canadians’ awareness of 

the value of equal opportunity and anti-discrimination legislation in 

this country. Questionable social assumptions that had gone almost 
unchallenged for generations have become the target of individual or 
group complaints, and each year new aspects of inequality are explored. 


Nineteen-ninety was the busiest year so far from our perspective. Not 
only did the total case load and range of issues continue to increase, but 
several key questions that will have far-reaching implications for our 
society were decided by human rights tribunals and the courts. The 
right of women to work in any field for which they have the essential 
physical and mental abilities again touched new areas of employment. 
Disabilities that had been arbitrarily deemed to be incapacitating for 
certain kinds of work were found, either through medical advances 

or greater openness of mind, not to be so. The pros and cons of 
mandatory retirement were given a thorough public workout as the 
courts tried to reconcile the competing interests at stake. And a not 

so subtle prejudice against homosexuality was again tested in various 
ways against our commitments to the basic principles of human rights. 


In the course of the year the Supreme Court of Canada delivered a 
succession of judgements in human rights cases. The most notable 
involved aboriginal rights (the Sioui and Sparrow cases); the question 
of reasonable accommodation and the limits of the bona fide 
occupational requirement defence (Central Alberta Dairy Pool); 

the constitutional validity of mandatory retirement provisions (the 
McKinney case); and a number of decisions involving hate propaganda 
(John Ross Taylor, James Keegstra, and Donald Clarke Andrews and 
Robert Wayne Smith). 


The significance of the Sioui case is that it confirms the Supreme 
Court’s intention to regard documents of understanding made long 
ago between white administrators and native peoples as not only 


having the force of binding treaties but having that force in present 


day circumstances. Four members of the Sioui family admitted to 
cutting down saplings in Jacques Cartier Park but argued that they 
were doing so in order to perform an ancestral rite, and that this 
practice was approved as part of a treaty signed in 1760. The Court 
agreed, and a tendency in both law and practice to consider such 
understandings as effectively superseded by the course of history was 
thus conclusively reversed. Canadians must accept that we not only 
have a great deal of unfinished business in the area of aboriginal 
affairs, but that we have unfulfilled but legally binding obligations as 
well. 
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In the Sparrow case, the Supreme Court adopted a broad interpretation 
of the constitutional guarantee of aboriginal rights and established a 
new framework for approaching these questions. The case involved an 
appeal by Mr. Sparrow against a conviction for using a fishing net that 
was larger than his band’s licence permitted under the federal Fisheries 
Act. The question before the Supreme Court was whether the Fisheries 
Act restriction on the length of the net was inconsistent with section 
35(1) of the Constitution Act, 1982, which recognizes and affirms the 
"existing aboriginal and treaty rights of the aboriginal peoples of 
Canada". The Court concluded that the Crown had failed to prove 
extinguishment of Mr. Sparrow’s aboriginal right by publishing 
regulations under the Fisheries Act. It also took the view that the 
phrase "existing aboriginal rights" should not be read to limit native 
rights to the way in which they were originally enjoyed but "must be 
interpreted flexibly so as to permit their evolution over time." The | 
Court again reinforced "the special trust relationship" between the 
Government and the aboriginal peoples, a relationship that should be — 
pursued in a purposive way. | 


Since the case raised critical questions about possible defences against | 
a charge of discrimination, the Commission was granted intervenor _ 
status in Alberta Human Rights Commission v. Central Alberta Dairy 
Pool. The Court’s decision, released in September, shows how a single 
complaint can in due course affect the whole direction of human rights 
law. The complainant, a member of the World Wide Church of God, 
lost his job at a milk-processing plant when he refused to work on a 
day his Church held to be a holy day. The main question before the 
Court was whether the dismissal was based on a bona fide occupational 
requirement, as provided for in most human rights codes, or whether 
the employer had, in a discriminatory way, failed to accommodate the 
religious duties of its employee. 


The Court split four-to-three in its reasons for decision but was 
unanimous 1n its conclusion: the Dairy Pool had a duty to 
accommodate the complainant and had not made reasonable efforts 

to do so. The majority of the Court accepted the argument that the 
Court’s own 1985 decision in Bhinder v. C. N. Railway was incorrect. 
That decision, which also involved religious beliefs, held that an 
employer had no duty to accommodate an individual’s needs once 

a bona fide occupational requirement had been established. In the 
Dairy Pool decision, Madame Justice Wilson, writing for the majority, 
held that the bona fide occupational requirement defence did not apply 
to cases of "adverse effect" discrimination such as this, where the 
employer’s rule is neutral in principle but unfairly penalizes some 
minority group or individual. The only defence available to the 
employer in such cases is that it has not been able to accommodate 

the victim short of undue hardship to the organization. 


The decision also rejects the idea established in a Federal Court ruling 
in the Mahon case of 1987 that any safety concern, however minor, 
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will automatically justify a discriminatory rule. Moreover, it accepts 
that, in order to meet its duty to accommodate, the employer may 

have to accept some inconvenience, expense or operational disruption; 
in short, "undue" hardship presupposes that some hardship may be 

in order. Although this latest ruling deals specifically with 
accommodation of religious beliefs, there is nothing in it to indicate 
that the same reasoning would not apply to other grounds of 
discrimination; employers have a duty to accommodate where a rule 
or practice adversely affects an individual or group because of religion, 
age, disability or sex. The Court also confirmed that to establish a 
bona fide occupational requirement, the employer must either consider 
the individual circumstances of the person or justify its failure to do so. 
In the words of the majority: "If a reasonable alternative exists to 
burdening members of a group with a given rule, that rule will not be 
bona fide." 


On December 6, in McKinney and similar cases, the Supreme Court 
handed down a rather complex ruling on the issue of mandatory 
retirement. While the Court may or may not be right in deferring to the 
legislator on this issue, its decision to uphold the mandatory retirement 
principle has at least three disturbing side effects: as we noted above, 
it endorses notions about the capabilities of the sixty-plus set and the 
need to get rid of people at one end of the system to permit entry at 

the other that are, in our view, dubious; it may leave Canada with a 
checkerboard system of age discrimination rules; and it lends powerful 
support to arguments that mandatory retirement actually produces more 
benefits than it takes away, a proposition that we continue to find 
questionable. 


In deciding the Taylor, Keegstra and Andrews and Smith cases in 
December, the Supreme Court essentially had to deal with the question 
whether provisions in human rights laws or the Criminal Code that 
make it unlawful to promote hatred against an identifiable group are 
justified under section | of the Charter as "reasonable limits... 
demonstrably justified in a free and democratic society” or whether 
they effectively violate section 2(b) of the Charter, which guarantees 
"freedom of thought, belief, opinion and expression". The four-three 
majority decision was, in a nutshell, that although these provisions 
go against section 2(b), they are justified under section 1. While this 
judgement was not uniformly welcomed by all human rights groups, 
it probably reflects reasonably well the present balance of informed 
opinion on this exceedingly difficult question. It is better perhaps to 
run some slight risk that these provisions might theoretically be used 
to censor the expression of unpopular views that are not in the realm 
of hate propaganda than to offer unwarranted freedom to the reality 
of racially or culturally insulting actions. 


Despite our repeated proposal that sexual orientation be included as a 
prohibited ground of discrimination under the Canadian Human Rights 
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Act, such protection 1s still not provided. Nor has sexual orientation 
been definitively held to be protected under the Canadian Charter of 
Rights and Freedoms. It is nevertheless arguable that employers who 
refuse to extend certain familial benefits to individuals of the same sex 
who might otherwise qualify are using notions of family and family 
status in a discriminatory fashion. In a case first mentioned in last 
year’s Annual Report, Mossop v. Secretary of State, Treasury Board 
and the Canadian Union of Professional and Technical Employees, th 
complainant was denied bereavement leave to attend the funeral of his 
male partner’s father. He was refused this leave because, under his 
collective agreement, the relationship was not considered to fall withi 
the category of "immediate family". Although that category included 
common-law spouse, it defined such a relationship as being between 
members of the opposite sex. The tribunal hearing the case decided 
that the term "family status" in the Canadian Human Rights Act was 
broad enough to include same-sex relationships. It held that it was 
reasonable to conclude that persons of the same sex who live together 
in a stable and mutually dependent way constitute a family and may 
therefore be entitled to protection against discrimination of this kind. 


The Treasury Board appealed this decision to the Federal Court of 
Appeal, which reversed the tribunal ruling for several reasons. The 
Court concluded that, in order to substantiate the complaint, the 
tribunal had to give to the words ‘family status’ a meaning that was 
not intended by Parliament and that was also not their generally 
accepted legal meaning. It also had to assume that Mr. Mossop’s 
partner was his spouse, an assumption that the Court could not 
support. It went on to say, moreover, that it is sexual orientation, 

not family status, that is the true ground of discrimination involved. 
Sexual orientation is not included as a ground under the Act, and the 
fact that it may be included under the Charter cannot be used to extend 
the Act beyond Parliament’s intentions. Without deciding whether 
common-law relationships are included in the term family status, Mr. 
Justice Stone stated unequivocally in his reasons for judgement that a 
common-law relationship only comprises persons of the opposite sex. 
The Commission sought leave to appeal this decision to the Supreme 
Court of Canada, and leave was granted early in the new year. 


Similar issues were involved in Veysey v. The Commissioner of the 
Correctional Service of Canada. One of the first cases to examine 
judicially whether sexual orientation is a prohibited ground of 
discrimination under the Charter, this case was heard last year by the 
Trial Division of the Federal Court and appealed this year to the 
Federal Court of Appeal. Mr. Veysey, an inmate at Warkworth 
Institution in Ontario, applied to participate with his male partner in the 
Institution’s Private Family Visiting Program. The program was 
established under the Penitentiary Act pursuant to a Commissioner’s 
Directive and provides eligible inmates with an opportunity to have 
extended private visits with members of their family as a way of 
maintaining family ties and preparing inmates to rejoin the community. 
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Although he met the qualifications for eligibility, Mr. Veysey was not 
allowed to take part in the program because it did not recognize 
partners of the same sex. 


Mr. Veysey argued that the exclusion of homosexual relationships was 
discriminatory on the basis of sexual orientation and thus contrary to 
section 15 of the Charter. The Commissioner of the Correctional 
Service of Canada maintained that Mr. Veysey was not refused on the 
basis of his sexual orientation but because the person he nominated for 
the visits, a man with whom he had lived for six years, was not his 
spouse or otherwise within one of the classes of listed relatives. 
Common-law spouses, said the Commissioner, do not include people 
of the same sex who live together. 


The Federal Court, Trial Division held that while sexual orientation 1s 
not a prohibited ground of discrimination listed under section 15 of the 
Charter, it is an analogous ground. The Court took account of 
provincial and territorial human rights legislation that expressly 
includes sexual orientation as a prohibited ground of discrimination. It 
also noted that the Report of the House of Commons Parliamentary 
Committee on Equality Rights had recommended in 1985 that sexual 
orientation be included as a prohibited ground of discrimination in the 
Canadian Human Rights Act. The Court went on to point out that most 
of the prohibited grounds of discrimination specifically enumerated in 
section 15 have the attribute of immutability and that sexual orientation 
presumably fits within this categorization. Furthermore, the 
individuals or groups protected by section 15 have been victimized and 
stigmatized throughout history because of prejudice, mostly based on 
fear and ignorance, and the Court found that this characteristic, too, 
clearly applies to sexual orientation, or more precisely to those who 
deviate from a widely held view of acceptable sexual norms. 


At the hearing in the Federal Court of Appeal, the Commissioner 
conceded that the wording of the Directive did not preclude the 
participation of same-sex couples in the program. Consequently, the 
issue was whether, in refusing Mr. Veysey, the Commissioner had 
properly exercised the discretion available under the Directive. The 
Court held that he had not and ordered that he reconsider the 
application. It did not decide whether common-law partners of the 
same sex should be considered common-law spouses. Nor did it 
expressly deal with the question of sexual orientation and the Charter, 
although it noted the Attorney-General’s position that sexual 
orientation is a ground covered by section 15 of the Charter. 


Because the Court of Appeal did not interfere with this aspect of the 
judgement of the Trial Division, the latter’s inclusion of sexual 
orientation under section 15 holds good unless it is challenged. This 
decision therefore leaves the Canadian Human Rights Act in an 
anomalous position in Canada, as anti-discrimination legislation that 
does not include this particular prohibited ground of discrimination. 
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To the extent that sexual orientation is not considered to be among the - 
grounds to which the Act’s protection extends, the underlying issue of 
societal prejudice against homosexuality will continue to be dealt with 
in an indirect and convoluted fashion. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


The lines between race, colour and national or ethnic origin cannot 
always be clearly drawn, and complainants often believe that the 
mistreatment they have suffered is due to more than one of them. 

One complaint that was settled during investigation occurred when the 
complainant was allegedly refused a job because of his race and colour 
and, after he complained, had his name removed from the respondent’s 
list of occasional employees. During the investigation, the complainant 
was reinstated in a permanent part-time position. Without admitting 
liability, the respondent agreed to pay him $3,000 in lost wages and to 
give all employees training in the application of its human rights policy. 


A case in which the complainant was not successful in establishing to 
the satisfaction of a tribunal that discrimination had occurred was 
Odiatu v. Royal Canadian Mounted Police. Mr. Odiatu alleged that 
the RCMP discriminated against him by treating him harshly and 
insulting him because he is black. The RCMP officers involved 
testified that they followed normal procedures when inquiring into 
Mr. Odiatu’s status in Canada. In the end, the tribunal was not 
convinced, on the balance of probabilities, that the offensive 
comments the complainant believed he heard were indeed made. It 
dismissed the complaint, holding that the evidence did not establish 
that the RCMP investigation was either started or continued because 
of the complainant’s race or colour. 


A complaint against the Canadian Broadcasting Corporation alleged 
refusal of employment because of the complainant’s national origin. 
The complainant, who is of French origin, claimed he was refused a 
position as a reporter with the CBC because of his French accent. 
Under the terms of the settlement, the CBC gave assurances that it 
would assess the complainant’s qualifications on the same basis as 
those of other candidates if he decided to apply for similar positions in 
the future. It also agreed to compensate him in the amount of $2,500. 


AGE 


The Commission is involved in two large cases alleging age 
discrimination: Cranston et al. v. Her Majesty the Queen in Right 

of Canada, and Martin et al. vy. Canadian Armed F orces. Each 
consolidates several challenges to the retirement policy of the Canadian 
Armed Forces and parallel provisions of the Canadian Human Rights 
Act. Both cases have been referred to tribunal and involve questions 
of jurisdiction to be decided by a higher court that are discussed more 
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fully later in this chapter. The possible applicability of the Supreme 
Court decision in McKinney to these cases is being reviewed as well. 


In Downes v. Air Canada and National Automobile, Aerospace and 
Agricultural Implement Workers of Canada, the complainant alleged 
that the respondents used employees’ ages to determine the seniority of 
people hired on the same day. She alleged that this method of 
determining seniority was used for all employees before March 1, 
1978, that it was used to determine her seniority, and that it resulted in 
discrimination against her on the basis of age. Air Canada and the 
union recognized that Ms. Downes had been discriminated against and 
agreed that birth dates would no longer be used as a basis for 
determining the seniority ranking of employees. The seniority list 1s 
also to be amended in accordance with a new system that does not 
involve consideration of employees’ age. 


In Holden v. Canadian National Railway, the complainant lost his job 
as a financial planning officer in 1982 when he reached sixty years of 
age. A review tribunal upheld the first tribunal’s conclusion that there 
was no prima facie case of discrimination. The Commission filed an 
application for review of this decision in the Federal Court of Appeal, 
where it was found that the review tribunal erred in law by holding the 
Commission and the complainant to a standard of proof that 
approached the onerous "beyond a reasonable doubt" requirement of 
the criminal law. It further concluded that the review tribunal erred in 
holding that discrimination had to be the basis, rather than a basis, for 
the employer’s decision not to continue to employ the complainant. 
The Court also decided that the review tribunal should not have 
focused on the complainant’s conduct after he learned he was to lose 
his job; the fact that he negotiated the best possible financial 
arrangement with his employer did not mean that he had not been 
discriminated against. The Court ordered a new review tribunal to be 
constituted. 


SEX AND SEXUAL HARASSMENT 


Sex discrimination gives rise to many complaints every year. Several 
of those that arose in 1990 were settled without recourse to a tribunal. 
A complainant alleged that she was harassed and treated differently at 
work because of her sex and that this treatment eventually forced her to 
resign. The Canadian National Railway Company agreed to pay her 
$10,000 in damages, provide her with a letter of apology, circulate its 
harassment policy to its personnel, provide an information session on 
sexual harassment and include a session on harassment in future 
orientation sessions. 


The early-resolution initiative was useful in settling the case ofa 


complainant who alleged that she lost her job because of her 
pregnancy. She received a lump sum payment of $2,000, a letter of 
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apology and $500 for hurt feelings and loss of self-respect. Ina 
complaint against the Department of Transport, an employee alleged 
that the respondent discriminated against her in employment because o 
her pregnancy by not extending her term while she was on maternity 
leave. As a result she was not eligible for a retroactive pay increase. 
The Department agreed to pay her $2,000 for hurt feelings and 
compensation for lost wages. 


Another complainant, a free-lance film maker, alleged that the Nation 
Film Board refused her temporary employment as a location 
production manager because of her sex. She also claimed that the NF 
made a practice of refusing to hire female production managers for 
location work in Africa. The conciliated settlement included $10,000 
for lost wages, $1,500 for loss of self-respect, a letter of apology anda 
memorandum to directors and supervisors of the Board on their 
responsibilities under the Canadian Human Rights Act. 


In 1990, a long-awaited tribunal decision was released in Courtois 
and Raphaél v. Department of Indian and Northern Affairs. The 
complainants are native women who regained their Indian status as a 
result of amendments to the Indian Act in 1985. Both complained 
that their band council had refused to provide educational services to 
children of reinstated women. They also held the Department of Indian 
and Northern Affairs responsible because of its involvement in the 
provision of educational services. The tribunal concluded that the 
Minister of Indian and Northern Affairs is solely responsible for the 
education of status Indians and is consequently responsible for such 
decisions of the band council, which acts as the Minister’s agent in 
these matters. Since only women who regained Indian status as a result 
of the 1985 amendments were affected by the band council’s decision, 
the tribunal held that the resulting discrimination was based on the sex 
and marital status of these women. 


This decision is the first to apply the reasoning of an earlier judgement 
of the Federal Court of Appeal in Desjarlais v. Piapot Band No. 75. In 
holding that section 67 of the Canadian Human Rights Act does not 
operate to deprive the Commission and human rights tribunals of 
jurisdiction over the decisions of band councils when those decisions 
do not emanate from provisions of the Indian Act, the tribunal opted 
for the interpretation of section 67 advocated by the Commission. 

Ms. Raphaél’s complaint was originally dismissed on the ground that 
she had not been a resident of the reserve. When she appealed this 
decision, the parties agreed to settle out of court, and Ms. Raphaél 
received basically the same award as Ms. Courtois, whose complaint 
was upheld. Both therefore received $1,500 compensation for hurt 
feelings and loss of self-respect, as well as $500 compensation for the 
hurt feelings of each child involved. 


In April, a review tribunal released its decision in Canadian 
Broadcasting Corporation v. O’ Connell et al. The judgement 
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confirmed the tribunal decision that the CBC had discriminated against 
female employees who alleged they were treated differently from male 
counterparts in that they were not assigned to mobile and remote 
broadcasts except occasionally to fill in. They testified that outside 
broadcasts were desirable both for career enhancement and because 
they involve significant overtime. A majority of the review tribunal 
applied established legal principles in refusing to reverse the tribunal 
decision; it held there was no reason to interfere with that decision 
since there was ample evidence to support the finding of a prima facie 
case of discrimination. Moreover, the majority of the review panel 
found that the CBC’s explanations were incomplete and did not answer 
all the allegations. 


MARITAL STATUS, FAMILY STATUS 


A tribunal decision was released this year that concerned a case first 
mentioned in our 1989 Report. The complainant, Ms. Lang, ran a 
family childcare business with the help of her daughter. In order to 
obtain more training, her daughter enrolled in a childcare course that 
required 350 hours of practical experience. To provide this experience, 
Ms. Lang wished to hire her daughter for the summer, but when she 
applied for a government wage-subsidy program for students, her 
application was rejected because of the family relationship. 


The Canada Employment and Immigration Commission had argued 
that its anti-nepotism policy was necessary to ensure that government 
did not fund job-creation programs that did not give everyone a fair 
and equal opportunity to be hired. The tribunal found that in the 
present circumstances there was no bona fide justification for the 
denial of funding, and that the CEIC had discriminated against the 
complainant on the basis of family status. It awarded Ms. Lang 
$1,560 for financial loss and $1,000 compensation for hurt feelings. 
The CEIC has appealed this decision to the Federal Court of Appeal. 


In a similar case, a chemistry professor alleged that the Natural 
Sciences and Engineering Research Council of Canada had treated 

him unfairly in applying its regulation prohibiting grant recipients from 
paying salary or benefits to members of their family. The chemist, who 
received grant money from NSERC, was not allowed to pay any part of 
the salary or benefits of his spouse, although she was a fully qualified 
researcher. Upon being informed of the Commission’s decision to 
appoint a conciliator, the Council changed its policy to remove the ban 
on family members and notified all grant-receiving bodies of the 
change. 


The tribunal in Fitzherbert v. Underhill decided that the complainant 
had been discriminated against on the basis of family status when she 
was dismissed from her job for what amounted to reasons of nepotism. 
Ms. Fitzherbert alleged that Mr. Underhill engaged in a discriminatory 
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practice on the grounds of sex and family status when he terminated 
her employment as a truck driver in order to give the job to his brother 
In determining that this situation qualified as discrimination on the 
basis of family status, the tribunal adopted the conclusion of the 
Federal Court of Appeal in Mossop that family status includes ancestral 
relationships as well as those between spouses, siblings, in-laws, uncles 
or aunts, nephews or nieces, cousins, etc. In Ms. Fitzherbert’s case, the 
tribunal found that the fact the complainant lost her job for lack ofa _ 
family relationship with Mr. Underhill constituted discrimination on 
the basis of family status. She received an award for lost wages and 
hurt feelings. 


DISABILITY 


A ground-breaking case that first made headlines in 1989 was Fontain 
v. Canadian Pacific Ltd. This was the first tribunal decision on an 
AIDS-related complaint. It found there was no bona fide occupational 
requirement that justified the employer firing Mr. Fontaine after it was 
learned he had tested positive for HIV. This reaffirmed the 
Commission’s position that employers may not discriminate against 
those who carry HIV or have AIDS unless there is a clear risk that the — 
virus will be transmitted. It recognized, as did Canadian Pacific, that 
there is no basis for fear among co-workers that HIV can be transmitted 
through casual contact. The company also acknowledged that being 
free of HIV cannot be a bona fide occupational requirement for any of 
its jobs. Although the question was raised whether Mr. Fontaine’s 
contract of employment was directly with CP or with a third party, the 
tribunal concluded that CP was responsible for Mr. Fontaine’s firing 
since the company was instrumental in his dismissal. Mr. Fontaine was. 
awarded $23,160 for lost wages and $2,000 for injury to self-esteem. 


CP appealed the decision to the Federal Court of Appeal, whose ruling 
supporting the tribunal’s decision was released last November. The 
Court agreed with the tribunal that a broad interpretation of the word 
“employ” in the Act is appropriate, and it adopted decisions of other 
courts in which the word has been interpreted to mean "utilize". This 
interpretation allows the Act to reach beyond traditional employer- 
employee relationships to situations where decisions about whether to 
employ a person may be made by someone other than the person’s 
most immediate employer. 


Another significant decision released in 1990 involved the accessibility 
of polling stations to voters with impaired mobility. An earlier human 
rights tribunal had made a preliminary ruling in Canadian Paraplegic 
Association v. Chief Electoral Officer of Canada and Returning 
Officers. It decided that the Chief Electoral Officer was protected by 
parliamentary privilege and the complaints at issue could proceed only 
against the local returning officers. The Commission and the 
Association appealed the decision to the Federal Court of Appeal. 
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The Court granted the Commission’s application and rejected the Chief 
Electoral Officer’s claim that his actions on all matters pertaining to 
elections were protected by the privilege of the House of Commons. 
Courts have jurisdiction to grant a remedy when the right to vote 1S 
impeded or denied. Even if the subject matter of the complaints were 
to fall within the privilege of the House, the position of Chief Electoral 
Officer is subject to the Canadian Human Rights Act. The position is a 
creation of an ordinary Act of Parliament, and the Canadian Human 
Rights Act has paramountcy over all ordinary statutes. The case is now 
before a tribunal, which will hear evidence and rule on the question of 
accessibility of polling stations. 


Many disability complaints arise when individuals are denied 
enlistment or re-enrollment in the Canadian Armed Forces because 

of a particular physical characteristic or disability. A line of decisions 
adopted by human rights tribunals in the past, to the effect that the 
Armed Forces have unique needs to which rules cannot be applied in 
the ordinary way, was again followed in Rivard v. Canadian Armed 
Forces. A human rights tribunal concluded that the CAF were justified 
in assigning Mr. Rivard to a restricted medical category after he 
suffered a knee injury, in refusing to consider his application fora 
change of career from heavy equipment operator to administrative 
clerk, and in releasing him from duty for medical reasons. The GAE 
maintained that an administrative clerk must be capable of performing 
all the essential duties of a soldier, and Mr. Rivard’s medical review 
found him unfit to perform these duties. The tribunal held that the 
Armed Forces acted in good faith and that, having demonstrated a 
bona fide reason for their exclusionary rule, they had no duty to 
accommodate Mr. Rivard. Finally, the judgement states that, given 
the special role that the CAF play, they could not, in any consideration 
of the justification of their policies, be treated like other employers. 


Another complainant was more fortunate. Mark Rosin was one of 
fifty-four cadets who attended a basic parachute training course offered 
by the CAF in 1984. He was removed from the course when the 
Forces discovered he was monocular, and a tribunal decision in 1989 
found that the CAF had not established a bona fide justification for 
doing so. The questions referred to the Federal Court of Appeal were 
whether the cadet training course could be regarded as a service 
"customarily available to the general public", whether Mr. Rosin was 
in the Forces’ employ, and whether the original tribunal erred with 
respect to the bona fide requirement. The Court said yes to the first 
two questions and no to the last. The CAF have not sought leave to 
appeal this decision to the Supreme Court, and it will therefore serve 
to mitigate other judgements on what the Commission continues to 
regard as arbitrary application of CAF medical criteria. 


A broad interpretation of the term ‘disability’ as used in the Act was 
given by the three-member tribunal in Ede v. Canadian Armed Forces. 
The tribunal decided that a disability includes any physical 
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characteristic that may be used to reject an individual. Mr. Ede’s short 
stature consequently fell within the definition of the term for the 
purposes of the Act. The tribunal also concluded that the CAF had 
demonstrated a bona fide occupational requirement. It decided, on 
the basis of all the evidence, that the minimum height requirement as 
applied to Mr. Ede was acceptable because he could not safely and 
effectively use the basic equipment for his trade, and because of the 
financial and practical difficulties of redesigning equipment and 
vehicles to suit him. It held that the CAF’s defence that members of 
the Forces, no matter what their trade, must be capable of performing 
as soldiers, had a rational basis and appeared reasonably necessary for 
the requirements of national defence. 


The 1987 Federal Court of Appeal decision in Canadian Pacific v. 
Canadian Human Rights Commission and Mahon established that 
when safety is a concern, a "real risk" of damage to the employer, 
employees or the public is sufficient to justify an employment rule that 
discriminates against a disabled person. The degree of risk involved 
or the likelihood of it occurring were not held to be material factors. 
This decision opened a defence to some broad possibilities of 
discrimination. Recently there was a step away from this position 
when the tribunal in Bouchard v. Canadian Armed Forces found that 
the Forces had discriminated against Mr. Bouchard by releasing him 
because of kidney stones and a related weight condition. The tribunal 
was not satisfied that the safe and efficient performance of Mr. 
Bouchard’s duties as a cook required that he meet what amounted to 

a minimal risk standard. It therefore ordered that Mr. Bouchard be 
reinstated and that he receive compensation for lost wages and benefits. 
This decision has been appealed by the Department of National 
Defence to a review tribunal. 


Air Canada agreed to a conciliated settlement in a case involving the 
adequacy of the information and reservation service it provides to 
customers who must rely on a telecommunication device for the deaf 
(TDD). The complainant alleged that, after a fire at Air Canada’s 
Montreal Reservations Centre, the TDD reservation line was out of 
service for four months. Service for hearing customers was restored 
after one month. Shortly after TDD service was restored, the line 
broke down again and was not operational for another two months. 
The complainant had trouble on other occasions with calls to the 
reservations office that went unanswered. In a conciliated settlement, 
Air Canada agreed to improve its TDD service and ensure the 
information and reservation service is of the same quality for all 
customers. 


As a result of a complaint settlement reached with the Department of 
National Revenue, taxpayers may now receive material customarily 
available to the general public in a form that is suited to people with a 
visual impairment. Requests for a publication or form in alternate 
media (braille, large print or audio) will be met within three weeks or 
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sixty days, depending upon whether the document is already available 
in the medium and language requested. 


The National Arts Centre will now reserve front row seats for patrons 
who are visually-impaired. The new seating policy is the result of 
discussions between the Commission, the NAC and a man who was 
unable to get a front row seat for his visually-impaired daughter. A 
satisfactory agreement was reached without a formal complaint. The 
number of seats set aside for people with disabilities will be increased 
from six to twelve, and four of these will be front row seats for 
individuals who are blind or whose vision is impaired. 


Two complaints were brought against Air Canada by disabled 
individuals who, despite making a declaration that they were able 

to care for themselves, were not permitted to travel unaccompanied 
on an Air Canada flight. In both cases, the complainant received 
compensation for hurt feelings, and a permanent reservation file was 
set up so that they may travel unaccompanied in the future. 


A heavy equipment operator with a hearing impairment lost his 

job clearing snow at Dorval airport when a medical examination, 
conducted in his third year on the job, revealed that he did not meet the 
hearing acuity standards established by the Department of Transport. 
Under the terms of a conciliated settlement, the Department agreed to 
modify its selection standards with respect to auditory acuity, and the 
complainant was reinstated. He also received $38,630 for wages lost 
during the three years from the time he lost his job until he was re- 
hired, and $800 for hurt feelings and loss of self-respect. 


Reasonable accommodation of an employee’s needs was the issue 
in a complaint against Canada Post Corporation by a deaf employee. 
The complainant alleged that Canada Post’s refusal to provide a 
sign-language interpreter at meetings with management resulted in 
discrimination against him. The parties agreed to a conciliated 
settlement by which Canada Post recirculated its policy to provide 
services to personnel with hearing impairments. The complainant 
was credited for a sick day he took without pay and received $300 in 
additional compensation. Canada Post also broadened its existing 
policy to provide appropriate interpretation services whenever they 
are requested. 


Within the remedial possibilities specified in the Act, new directions 
are possible and often desirable. One decision that broke fresh ground 
in dealing with the question of remedy was handed down by areview 
tribunal in Morgan v. Canadian Armed Forces. 


The complainant alleged that he had been discriminated against when 


he was denied re-enrollment in the Armed Forces because he was 
perceived to have a disability as a result of a head injury. At the 
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hearing, the CAF admitted they had discriminated against Mr. Morgan; 
the sole issue before the tribunal was that of an appropriate remedy. 
The tribunal concluded that, but for the discriminatory practice, 

Mr. Morgan would have been re-enrolled. It ordered that he be | 
reinstated and paid lost wages. The significant aspect of the decision 
was that the tribunal awarded Mr. Morgan a substantial sum for 
compound interest on both his lost wages and the amount awarded 

for loss of self-respect. 


The review tribunal upheld the general terms of the original tribunal 
decision, but with some changes in the amounts of compensation 
awarded and changes in the way the interest was calculated. While 

it Was not unanimous on all points, the tribunal agreed that Mr. 
Morgan was denied a position with the CAF and was thus entitled 

to compensation for lost wages and re-enrollment at the earliest 
opportunity. Mr. Morgan was also entitled to compensation from the 
date of the discriminatory act until he was actually reinstated by the 
Armed Forces, except for the twenty-seven month delay before he filed 
his complaint. This decision has been appealed by the Department of 
National Defence. 


The majority of the review tribunal distinguished this case from the 
Federal Court of Appeal decision in Attorney-General of Canada v. 
McAlpine, where the doctrine of reasonable foreseeability was applied 
to limit the period of time for which the complainant could be 
compensated for lost wages. This review tribunal found that the 
doctrine of reasonable foreseeability did not apply in determining cases 
in which the complainant had satisfied the duty to mitigate losses and 
in which an order for reinstatement was appropriate. The review 
tribunal increased the original award for lost wages. It added interest 
to this amount, and the majority of the tribunal held that the interest 
should be compounded. The amount of compensation for hurt feelings 
was also increased from $1,000 to $2,500. In contrast to the original 
tribunal order, interest was not added to this amount. 


This decision clarifies some of the remedial powers of a tribunal under 
section 53 of the Act, and the rejection of the doctrine of reasonable 
foreseeability by the majority is consistent with the finding of the 
tribunal in Cashin v. Canadian Broadcasting Corporation, released 
earlier in the year. Rosann Cashin first filed a complaint with the 
Commission in 1981, alleging that the CBC’s decision not to renew 
her employment contract because of the prominence of her husband, 
whose last name she shared, constituted discrimination on the basis 

of marital status. A human rights tribunal decision ordering that Ms. 
Cashin be re-hired and awarding her damages was upheld by the 
Federal Court of Appeal. Leave to appeal this decision to the Supreme 
Court was denied. The only aspect of the case unresolved at the end 
of 1989 was that of compensation. The question was referred back 

to the tribunal that first heard the complaint, which ordered that Ms. 
Cashin be compensated for three and a half years’ salary. 
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As with Morgan, the significance of this decision lies largely in the 
tribunal’s express distinction between this case and McAlpine on the 
question of reasonable foreseeability, and its conclusion that it is not 
appropriate to import the notion of reasonable foreseeability applicable 
to tort law to questions of damages for discriminatory acts. The 
Canadian Human Rights Act contains internal limitations on the 
damages that tribunals may award, and these limitations are sufficient 
for their purpose. Also noteworthy is the tribunal’s affirmation of the 
power of a human rights tribunal to order interest on an award despite 
the fact that this power is not expressly granted by the Act. 


Occasionally, the Commission is obliged to use procedural tools such 
as search warrants to obtain necessary evidence. In Abraham v. Bank 
of Montreal (Canadian Human Rights Commission v. Sun Life 
Assurance Company of Canada) the Commission applied for, and was 
granted, a search warrant to allow it to see the complainant’s insurance 
file, which was held by Sun Life. Ms. Abraham had filed a complaint 
with the Commission alleging that her former employer, the Bank of 
Montreal, had discriminated against her by denying her both short-term 
and long-term disability benefits and refusing to continue to employ 
her. Sun Life was responsible for the administration of the long-term 
disability plan offered by the Bank to its employees. The Commission 
wanted to review Sun Life’s decision to deny long-term benefits to 
Ms. Abraham and requested her file. Sun Life would not produce it 
without a search warrant. 


Although the search warrant was initially granted, it was subsequently 
revoked by a second judge of the Federal Court, Trial Division on 

the basis that Sun Life, being an insurance company, 1s provincially 
regulated and does not fall within Commission jurisdiction. On appeal 
by the Commission, the Federal Court of Appeal restored the decision 
of the first judge, stating that insurance benefits such as those in 
question are employment benefits, and it would therefore be unduly 
artificial to distinguish between discrimination brought about by 
entering into an agreement that creates employment benefits and 
discrimination arising out of the administration of the agreement. 

The Court concluded that the alleged discrimination in Ms. Abraham’s 
complaint was in respect of a subject matter over which the Parliament 
of Canada, and hence the Commission, has authority. This decision 
confirms the broad investigative powers of the Commission by 
implicitly extending the Act’s procedural provisions to 
provincially-regulated companies. Sun Life has been granted leave 

to appeal this decision to the Supreme Court of Canada. 


The power of the Commission to argue that provisions of the Canadian 
Human Rights Act that apparently conflict with the Charter are 
unconstitutional was challenged by the Attorney-General of Canada in 
Attorney-General of Canada v. Martin et al. This involved several 
complaints challenging the retirement ages imposed by the Canadian 
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Armed Forces and the Department of National Defence in accordance 
with the Queen’s Regulations and Orders. Paragraph 15(b) of the 

Act states that it is not a discriminatory practice to refuse to employ 
or to continue to employ an individual who has reached the maximum 
age that applies to that employment by law or regulation. The 
Commission, having taken the position that this provision is contrary 
to the Charter, referred these complaints to a human rights tribunal. 


The Federal Court, Trial Division affirmed the Commission’s right to 
consider a provision of its Act inoperable because it is contrary to the 
Charter. This followed earlier decisions of the Federal Court of Appeal 
and Ontario Court of Appeal holding that tribunals and lower courts 
have jurisdiction to hear and decide Charter questions that arise out of 
the application and interpretation of legislation. The Commission must 
apply the provisions of its Act to determine whether there is sufficient 
evidence of discrimination to justify referring a complaint to a tribunal 
hearing. In discharging this duty, the Commission must assure itself 
that its enabling statute is not in conflict with the Charter. The Court 
also pointed out that the Commission’s decision on the matter was not 
definitive, as the question was referred to a human rights tribunal for 
ultimate decision. 


A technical question concerning the validity of an affidavit supporting 
a complaint initiated by the Commission was the subject of a decision 
of the Federal Court, Trial Division in Bell Canada v. Canadian 
Human Rights Commission and Michelle Falardeau-Ramsay. In 1989, 
the Commission initiated a complaint against Bell Canada, alleging 
that there were reasonable grounds to believe that the employer was 
not complying with the Employment Equity Act, in light of its under- 
utilization of women, visible minorities, aboriginal people and disabled 
people. Bell challenged the Commission’s right to initiate this 
complaint and then challenged the validity of the affidavit that was 
filed in response to its challenge. The Court applied the rule of the 
Federal Court Rules that pertains to affidavits in what the Court itself 
described as a "most literal ‘black-letter’ manner". According to this 
interpretation of the rule, an affidavit must be confined to facts that the 
witness herself knows to be true; the affidavit in question, portions of 
which were judged to contain hearsay, personal interpretation of the 
law and personal opinion, could therefore not be accepted as valid. 
The Commission has appealed this decision. 


In Public Service Alliance of Canada v. Treasury Board, the Treasury 
Board questioned the right of a tribunal to reconvene to hear matters 
the PSAC wished to raise after a consent order had been issued by the 
tribunal and signed by the parties. The PSAC had filed a complaint 
with the Commission against the Treasury Board with respect to the 
comparability of rates of pay between two groups of employees, one 
predominantly female and the other predominantly male. Before it 
began to hear evidence, the tribunal was advised that the parties had 
reached, and the Commission had approved, an agreement that largely 
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resolved the complaint. Accordingly, the tribunal issued an order 
incorporating the agreement. However, paragraph 10 of the agreement 
provided that the tribunal would retain its power to decide two 
questions that concerned the evaluation of positions. The PSAC 
ultimately asked the tribunal to reconvene under its reserved 
jurisdiction, and Treasury Board’s objection was presented in a 
preliminary hearing. The tribunal dismissed as premature the 
preliminary objection that the matters raised by the complainant were 
outside the scope of the original complaint. It was at least arguable, 
it said, that the matters the PSAC wished to raise were covered by the 
original complaint. 


Treasury Board had also argued that the tribunal was functus officio 
(i.e. had completed its mandate) because of the consent order. This 
decision adopts a flexible and less formalistic approach in applying the 
functus principle to administrative tribunals than has been taken in 
applying it to other courts. Once a tribunal has made a final decision, 
it may not change this decision unless its statute expressly gives it this 
power, but it may reserve jurisdiction and re-open its proceedings to 
deal with any or all of the elements of a complaint that have not 
previously been decided. The tribunal held that it did have jurisdiction 
to deal with the classification issues referred to in paragraph 10 of the 
consent order, as no final disposition of them had been made. In its 
view, the earlier order did not constitute a decision of any kind by 

the tribunal, either with respect to the merits of the complaint or the 
remedy; instead, it amounted to an agreed adjournment, with further 
recourse to the tribunal restricted to certain aspects of the complaint. 
These aspects were now being raised by the PSAC, and the tribunal 
could deal with them. 


A much argued procedural question in human rights law over the past 
few years involves the independence of human rights tribunals from 
the Commission. Despite legislative amendments in 1985, the 
Commission continues to believe the Act should be further amended 
to make the separation between the two bodies unmistakable. In the 
absence of such amendments, however, motions and appeals on the 
point continue to be heard. The complainant in Gauvreau v. National 
Bank of Canada alleged that the Bank refused to hire him as director of 
its legal services because of his disability. The case was referred to a 
tribunal, but the Bank brought a motion in the Federal Court of Appeal 
contesting the independence of human rights tribunals from the 
Commission. The tribunal held a preliminary hearing to determine 
whether to adjourn until this motion had been determined by the 
Federal Court of Appeal. 


In its preliminary ruling, the tribunal held that a human rights tribunal 
may convene to hear a complaint notwithstanding concurrent 
challenges to its independence. It further decided that it was 
appropriate to convene in this case since the Bank’s motion, while 
serious and worthy of attention, was not of sufficient import to counter 
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the presumption of the constitutionality of the Canadian Human Rights 
Act. Given the lengthy delays since the complainant first filed his 
complaint, adjournment of the hearing at this point would cause the 
complainant more harm than continuing it would cause the respondent 
Bank. This is the first written decision on this issue, though other 
tribunals have ruled on it orally. The tribunal completed its hearing in 
December and reserved its decision. At year’s end, the motion before 
the Federal Court of Appeal had yet to be heard. 


The power of human rights tribunals to establish their own rules of 
procedure was a matter for concern in CRTC et al. v. Soberman et al. 
and the Canadian Human Rights Commission. A complaint had been 
filed against the Canadian Radio-Television and Telecommunications 
Commission by Richard Deegan, alleging discrimination because of 
disability. Before the hearing could proceed, the Federal Court, Trial 
Division was asked to rule on a question concerning the exclusion of 
witnesses. The CRTC challenged the tribunal’s order excluding all 
witnesses from the hearing room until they had testified, because one 
of the witnesses so excluded was the person the CRTC had selected to 
advise its counsel during the hearing, and another was the person who, 
although not named as a respondent, had allegedly behaved in a 
discriminatory way. The CRTC claimed that preventing these two 
witnesses from hearing the testimony of others would result in 
prejudice both to the CRTC and to the employee whose actions 

had given rise to the complaint. 


The Court acknowledged a tribunal’s authority to establish its own 
procedures whenever they are not specified in the Act. But it allowed 
the CRTC’s objection concerning its representative, thereby limiting 
the discretion of tribunals to exclude from a hearing witnesses who will 
later be called to testify. A tribunal may not exclude from the hearing 
room the person who has been chosen by a corporation or agency to act 
as its representative and to instruct counsel at the hearing, even if that 
person will later be called to testify. The Court did point out, however, 
that if that person was present during the testimony of other witnesses, 
his own testimony might be given less weight by the tribunal, and 
might even be discounted. The employee whose actions were the 
cause of the complaint could be excluded with other witnesses, since 
he was not named as a respondent in the complaint and would not be 
directly affected by the tribunal’s decision. The complaint that gave 
rise to this decision was ultimately settled. 


The impartiality of a tribunal member hearing the case of Cranston et 
al. v. Her Majesiy the Queen in Right of Canada has been challenged 
by the Commission. The case arose out of twenty-eight complaints 
of age discrimination by pilots and flight attendants whose positions 
as part of the federal government’s executive flight service were 
transferred from Transport Canada to the Department of National 
Defence. The pilots and flight attendants argued that they were not 
allowed to apply for the positions with DND because they were over 
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the maximum enrollment age for the Canadian Armed Forces and 
that this prevented them from pursuing their careers. The tribunal 
appointed to hear these complaints made an interim ruling forbidding 
the Commission from presenting the argument it wished to make 
regarding paragraph 15(b) of the Act, which allows for maximum 
retirement ages to be imposed. The Commission wished to argue that 
15(b) did not apply to these complaints because of the nature of the 
Queen’s Regulations and Orders. The tribunal’s ruling that the 
Commission could not use this argument left the eleven complainants 
over the age of fifty-five with no recourse under the Act, since they 
were older than the retirement age prescribed by the Queen’s 
Regulations and Orders. 


The Commission moved, in the Federal Court, Trial Division, that the 
tribunal’s decision be quashed and that a new tribunal be appointed. 
The Commission alleged reasonable apprehension of bias on the part 
of the tribunal chairman, who was at the time a member of a group 
funding Charter challenges of mandatory retirement before the 
Supreme Court. The Commission argued it was reasonable to fear 
that, in an attempt to prove that he was not biased in favour of the 
complainants because of his involvement with the Charter challenges, 
he would rule harshly against them. The Commission further alleged 
that there was reason to believe the other two members of the tribunal, 
who took part in the interim ruling, would be influenced by the 
chairman, and that the decision constituted an excess of jurisdiction in 
deciding the merits of eleven of the complaints before all the evidence 
was before the tribunal. 


The Court allowed the Commission’s application. Mr. Justice Dubé 
stated that the test of whether a reasonable apprehension of bias exists 
is what an informed person, viewing the matter realistically and 
practically, and having thought it through, would conclude. In this 
case, the judge found there were valid grounds to sustain a reasonable 
apprehension of bias in the mind of the complainants. A situation had 
been created in which the Chairman might be suspected of "reverse 
bias". The complainants could realistically conclude that he was 
bending over backwards to show impartiality in the matter and that 
this was to their detriment. The judge also agreed that the effect of the 
preliminary ruling was to decide the fate of eleven of the complaints 
before the evidence was presented, in contravention of the tribunal’s 
jurisdiction to decide the merits of a complaint at the conclusion of its 
inquiry. Asa result, the tribunal’s preliminary ruling was quashed, and 
the President of the Canadian Human Rights Tribunal Panel was 
ordered to appoint a new tribunal to hear the complaints. The new 
tribunal will convene in 1991. 
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HE COMMISSION AT WORK 


The bulk of the Commission’s work is dictated by three main factors: 
the volume of complaints and other appeals for its intervention; 

the continuing investigations caseload to be brought to monthly 
Commission meetings and subsequent conciliation and litigation; and 
a more general mandate to promote the understanding and enjoyment 
of human rights. On all three fronts, 1990 was an exceptionally busy 
year. Not only was the volume of incoming complaints greater than 
at any time in the Commission’s twelve-year history, but several 
high-profile human rights issues came to a head during the year, which 
contributed to an unprecedented number of calls for the Commission 
to state its views and to pressure the responsible authorities to change 
their ways. 


The events at Kanesatake and Kahnawake were by far the most 
troublesome and provocative, but they were not the only issues to 
engage the public interest in human rights questions. We have already 
mentioned how Supreme Court decisions affected both the general 
contours and the local peculiarities of our human rights landscape. 
Several legislative moves — on unemployment insurance, immigration 
and drug-testing, to name but three — raised their share of equality and 
human rights concerns as well. The Commission also continued 
throughout the year to present what it hoped were constructive 
suggestions to a variety of parliamentary committees and commissions 
of inquiry. 


INVESTIGATING COMPLAINTS 


At the end of any year, the number of investigations or other 
procedures in which the Commission 1s involved is the sum of new 
complaints filed that year and previous cases that remain unresolved. 
At the end of 1990, both components were substantially higher than in 
December 1989. The total of new complaints rose from 777 to 873, an 
increase of roughly ten per cent over the previous year. Despite 
considerable success in dealing with the pre-1990 backlog, the 
Commission nevertheless had more open cases on its books when the 
year ended than at the end of 1989, 1,900 compared with 1,550. 


As more complaints come in and are investigated, a considerable 
number proceed to the conciliation or tribunal phases of the resolution 
process. In 1989, the Commission attempted conciliation TIO) CASCS: 
in 1990, the figure decreased to 189. However, an upward trend was 
observed with tribunals: in 1990, the Commission participated in 
forty-eight hearings; in 1989, the figure was thirty-seven. (See 
Appendix II for a more complete historical review of the Commission’s 
caseload.) 
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Faced with these trends, we continued to look for ways to increase 

the efficiency of the case-management process and to provide 
complainants with a quicker resolution of their problems. In August, 
1989, the Commission introduced an early-resolution option that offers 
parties an opportunity to settle their differences either before any 
formal complaint is filed or before an investigation is carried out. 
Forty-five cases were successfully resolved by this device in 1989, 
and in 1990 the number rose to 195. In 1990, the Commission also 
began to update its case management tracking system. The objective 
is to establish a fully automated system that will provide a quick status 
report on any particular case and permit more effective analysis of 
overall performance. 


Regional offices are at the heart of the Commission’s day-to-day 
operations. Their task is to bring the support of the Human Rights 
Act to all Canadians and to take care of their specific problems at the 
local level. The overwhelming majority of complaints filed with the 
Commission are first investigated by regional staff. All regional 
offices obtained additional personnel in 1990, and as the new 
investigators completed their training and began work, some inroads 
were made into the backlog of older cases. Investigation reports 
submitted from the regions rose to 602, compared with 550 in 1989. 


The number of employment equity and pay equity complaints, 

which are handled by Ottawa headquarters staff, also continued 

to grow as individuals and groups became increasingly impatient 
with the slow-moving administrative machinery and the sometimes 
dilatory attitudes of employers. In December 1989, the Commission 
was involved in twelve employment equity complaints; by December 
1990, the figure was sixty-three, forty-six of which were submitted 
by a single complainant, the Assembly of Manitoba Chiefs. The 
number of equal pay cases also increased from twenty in 1989 to 
twenty-eight in 1990, and the Commission’s involvement in the 
technical analysis of job systems and the evaluation of pay adjustments 
was much greater than at any time in the past. 


THE LARGER PICTURE 


As we indicated at the outset of this Report, the Commission believes 
that in addition to trying to sort out complaints, it has a complementary 
role to inform the Canadian public and to influence policy on broader 
human rights questions. 


One of the year’s most significant domestic developments was the 
upheaval at Kanesatake and Kahnawake and the resulting high 
visibility of aboriginal concerns. Throughout the events of the 
summer, the Commission responded to various related questions by 
keeping in touch with the parties and meeting with representatives of 
a foreign observer group; by following up allegations of human rights 
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violations involving federal bodies; and by putting forward some 
practical suggestions for the post-Oka world of aboriginal affairs in 
Canada. The Chief Commissioner appeared before the Standing 
Senate Committee on Aboriginal Peoples in August and, after the 
stand-off came to an end, the Commission remained in regular contact 
with native leaders, senior government officials and other human rights 
bodies with a view to promoting steps that might help prevent further 
confrontations. The Commission’s paper on federal aboriginal policy, 
A New Commitment, released in November, summarized its views on 
fundamental issues and potential reforms. 


Throughout the year, Commissioners and staff had several discussions 
with native leaders from the Assembly of First Nations, the Assembly 
of Manitoba Chiefs, the Nation Innu du Québec et du Labrador and 
other aboriginal representatives. The purpose was to hear their 
concerns on a number of issues and help present them to the 
Government. In September, the Chief Commissioner visited the 
Hobbema Reserve near Edmonton and appeared before the Cawsey 
Task Force on the Criminal Justice System and Its Impact on the Indian 
and Métis People of Alberta. Commissioners also met with an Inuit 
delegation in December and agreed to look into allegations of injustice 
in the relocation of Inuit families to the High Arctic in the 1950s. 


During the year, the Commission also made representations to 
parliamentary committees and commissions of inquiry on several other 
issues. When the Minister of Transport proposed a strategy on drug 
use in the transportation sector, the Commission took the opportunity 
provided by special hearings of the Standing Committee on Transport 
to voice its objections to any form of mandatory drug testing that was 
not clearly connected to the performance of safety-sensitive duties. 


The Royal Commission on National Passenger Transportation heard 
from the Commission on delays in introducing changes that would help 
disabled passengers. In the same vein, the Commission submitted a 
brief to the Royal Commission on Electoral Reform, stressing, among 
other things, the need for a systematic program to ensure the greatest 
possible accessibility of polling stations to people with disabilities, 

and the parallel need to allow mentally disabled people or those with 
limited literacy skills to participate in the electoral process with 
understanding and dignity. 


Throughout the first half of the year, the Standing Committee on 
Human Rights and the Status of Disabled Persons focused on the 
economic integration of disabled people. The Chief Commissioner 
appeared before the Committee in March and again in May, and 
on both occasions made the point that the already troubled life of 
Canada’s disabled people was made more difficult by a relatively 
unco-ordinated and apathetic government response. 
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As part of its attempt to bring the Commission’s activities closer to | 
Canadians outside Ottawa, the Commission held its May meeting in 
Halifax. Members of the Commission used the occasion to hold formal 
and informal meetings with local groups. Visits included the Micmac 
Learning Centre and the Black Cultural Centre, and a town-hall style 
meeting brought together a range of groups and individuals. 


The work of the Commissioners is a key element in presenting human 
rights issues to Canadians. By the end of 1990, for the first time in 
several years, the Commission had its full complement of eight 
Commissioners, representing various walks of life and regions of the 
country. 


SPREADING THE WORD 


The Commission renewed its effort to bring the human rights message 
to Canadians in 1990. A poster promoting equal rights was released 
on the December 10 Anniversary of the U. N. Declaration of Human 
Rights, and the first in a series of public service advertisements was 
distributed to the press in December. Employment equity remained a 
major priority and was one of seven human rights themes featured in 
a continuing series of case studies developed in conjunction with the 
Canadian Centre for Management Development and used as part of its 
teaching program, as well as by other institutions. Several seminars for 
employers on how to approach employment equity planning were also 
organized. 


In December, the Commission issued a new handbook entitled 
Equality ... We All Have A Hand In It that explains the purpose of 

the Canadian Human Rights Act and the different ways in which the 
Commission can help Canadians avail themselves of their rights. This 
is complemented by a new Guide To Your Rights series of information 
brochures dealing with the more common types of discrimination. In 
the fall, the Commission launched a new revue designed to encourage 
discussion of some of the more critical issues of the day and provide 

a vehicle for constructive debate. The human rights theme was also 
presented to young people in a cartoon strip on sexual harassment that 
was included in the back-to-school issue of the widely read Teen 
Generation magazine. 


In total, during 1990, the Commission distributed over 74,000 
publications. The Communications Branch also handled about thirty 
telephone calls a week from persons seeking information. Media 
coverage was equally extensive in 1990. The Commission issued 
fifty-two news releases, the Chief Commissioner and Deputy Chief 
Commissioner participated in more than 165 media interviews, and 
the Communications Branch registered close to 745 media contacts. 
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EGIONAL 
IGHLIGHTS 


The seven regional offices continued to play a vital role in bringing the 
services of the Commission to Canadians. They did so by keeping in 
touch with special interest and advocacy groups, participating in local 
human rights initiatives and reaching out to smaller communities 
outside the major population centres. Several offices commemorated 
special days by sponsoring conferences, seminars and open houses that 
brought together a range of community groups and non-governmental 
organizations and employers, as well as representatives of other human 
rights agencies. Among the events that provided a focus for regional 
activities were International Women’s Day (March 8), the International 
Day for the Elimination of Racial Discrimination (March 21), National 
Access Awareness Week (June 10-16) and the commemoration of the 
United Nations Declaration of Human Rights (December 10). The 
regions again provided support to visits by the Chief Commissioner, 
the Deputy Chief Commissioner and other Commission members and 
staff. 


Not surprisingly, the human rights issues that draw most media 
coverage in the regions are the same issues that stimulate calls for 
explanations or interventions from Commission headquarters. As the 
following highlights show, the pattern of activities varies somewhat 
from region to region, but the level of overall demand for the 
Commission’s help rose significantly in all regions during the year. 


Western Region 


Race relations, particularly in the context of immigration from Asia 
and especially Hong Kong, dominated the human rights agenda in 

the Western Region. The Regional Office kept up a dialogue with 
affected groups and made good use of its human rights video library in 
conducting more than seventy meetings and seminars with community 
groups, non-governmental employers and federally regulated 
organizations. It also helped to organize the annual meeting of the 
Canadian Association of Statutory Human Rights Agencies in 
Whitehorse. The meeting was attended by the Chief Commissioner, 
the Commissioner from Edmonton, Mr. Gurcharan Singh Bhatia, 

and the Deputy Chief Commissioner, who gave an address on the inter- 
action of aboriginal groups and human rights. 


Alberta and N.W.T. Region 


A major issue in the Alberta and N.W.T. Region was the prevalence 
of hate literature and other forms of race discrimination. In February, 
the Chief Commissioner delivered a speech on the challenges facing 
human rights, at the University of Calgary, and on human rights and 
multiculturalism to the Council of Sikh Organizations. 


The Edmonton Office worked with regional agencies to plan a major 
provincial conference on employment equity and disability during 
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National Access Awareness Week in Edmonton last June. Mr. Bhatia 
also spoke at this event, and in October he addressed the American 
Association of Mental Retardation, in Calgary, on the rights of 
mentally handicapped persons. In November, the Deputy Chief 
Commissioner spoke to a national conference for gay men in 
Edmonton, discussed native issues with five hundred aboriginal people 
from Alberta and Saskatchewan and delivered a speech on human 
rights to students at the University of Alberta’s Faculté Saint-Jean. 
And in that same month, Mme Falardeau-Ramsay and Mr. Bhatia 
represented the Commission at an international conference in Banff 
on "Human Rights in the Twenty-First Century". 


The Prairie Region 


To celebrate the Universal Declaration of Human Rights on 
December 10, the Prairie Regional Office in Winnipeg sponsored 

a workshop on human rights in conjunction with the Community 
Legal Education Association, the Saskatchewan Human Rights 
Commission and the Secretary of State. A similar joint venture with 
the Manitoba Human Rights Commission marked International Day 
for the Elimination of all Forms of Racism on March 21. The Office 
and the Secretary-General of the Commission also joined with the 
Saskatchewan Human Rights Commission to launch anti-racist 
teaching materials that are being distributed to school boards in the 
province. In June, Ms. Donna Greschner, the Commissioner from 
Saskatchewan, spent two days meeting with groups that included 
the Coalition of Provincial Organizations of the Handicapped, the 
Manitoba League for the Physically Handicapped, the Aboriginal 
Women’s Collective and the Assembly of Manitoba Chiefs. 


Employment equity was another important priority for the Prairie 
Office in 1990. It made presentations to the newly-formed 
Employment Equity Alliance, participated in a major national 
conference, "Workplace 2000", and held three weekend labour 
schools for the Winnipeg and District Labour Council, the Manitoba 
Federation of Labour and the Saskatoon and District Labour Council. 


Ontario Region 


Race relations continued to be a priority for the Ontario Region, 
particularly in Toronto, where regional officers participated in a 
series of awareness seminars for the Toronto-based Coalition for 
Visible Minority Women and made presentations to the Toronto 
Region Citizenship Court Judges. A unique opportunity for debate on 
human rights issues is provided by the regional communications 
officer’s volunteer work with CHR Y-FM radio, where she hosts a 
weekly phone-in show on Sunday evenings, called "Cutting Edge". 


The Ontario Office moved to new premises in late 1990 and marked 
the event with an open house. The gathering was addressed by 
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Ms. Mary Louise Dickson and Mr. Reginald Stackhouse. One of 

the Region’s more successful conferences, the Windsor Community 
Consultation, held in April, helped to improve understanding between 
community leaders and advocacy groups on a variety of issues. 

As aresult, senior Commission officials were invited back to attend 

a human rights conference in September. The Deputy Chief 
Commissioner attended the Windsor Community Consultation 

and delivered the keynote address at York University’s conference 

on "Race Relations in the United Kingdom and Canada: Policy, 
Practice and Research" in June. Mr. Stackhouse addressed highschool 
audiences in Scarborough and North York to increase their awareness 
of the work of the Commission. 


National Capital Region 


The National Capital Regional Office welcomed the Deputy Chief 
Commissioner to Iqaluit and Pangnirtung on Baffin Island, N.W.T. 
This was the first visit by a Commissioner to the Baffin Region. Mme 
Falardeau-Ramsay met with representatives of local government, the 
Inuit and Francophone communities and students at local schools and 
Arctic College. 


The Chief Commissioner participated in the National Conference on 
Human Rights and Canadian Solidarity in Ottawa on December 9 - II, 
an event that brought together a broad range of human rights specialists 
and observers from private and public organizations. On the December 
10 anniversary itself, the Office sponsored a conference at Laurentian 
University in Sudbury on the challenges of human rights. Panelists 
tackled issues pertaining to youth, women, disability and aboriginal 
peoples. 


Quebec Region 


Aboriginal concerns, stemming from the crisis at Kahnawake and 
Kanesatake, and women’s issues were the main challenges for the 
Quebec Regional Office. It also helped to organize a meeting at 
Maliotenam, near Sept-lles, between the Canadian and Quebec 
Commissions and representatives of the Innu community. This 
Commission was represented by the Chief Commissioner, the Deputy 
Chief Commissioner and the Commissioner from Quebec, Mme Renée 
Dupuis. The meeting provided an opportunity for the Innu to raise 
various human rights questions and to discuss the role of the 
commissions in reinforcing their rights. 


In the Quebec region, the Chief Commissioner also met with the 
Canadian Mental Health Association and attended a press conference 
to launch Mental Health Week. Mme Falardeau-Ramsay spoke at a 
seminar on AIDS in the Workplace in Montreal, in February. Other 
Office activities included information sessions for employers and 
advocacy groups on employment equity, accessibility and sexual 
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on integrating people with disabilities into the workplace were given 
to federal government managers in Montreal. 


Atlantic Region 


In St. John’s, the Commissioner from that city, Mr. William Collins, 
spoke to a meeting of Chief Electoral Officers for Canada, the United 
States and Great Britain on criminal law and human rights in the 
context of electoral law. 


In 1990, the Atlantic Regional Office played a part in discussions 
concerning Parks Canada’s "historical accuracy" policy, which was 
used to guide hiring practices at Citadel Hill in Halifax and had a 
discriminatory effect against women and minority groups. The Office 
was a leading participant in establishing the Halifax-based Human 
Rights Network, designed to maintain contact with other human rights 
groups throughout the Atlantic Provinces. It also produced a directory 
of regional organizations and individuals capable of serving as a 
human rights resource that will be useful to organizations seeking 
speakers and trainers. International Women’s Day was marked with 
seminars on sexual harassment and other aspects of sex discrimination. 
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TINANCIAL REPORT 


Statement of expenditures by financial component for the Canadian 
Human Rights Commission for the period January 1, 1990 to 
December 31, 1990. 


Salaries and Wages $ 9,891,891 
Contribution to Employee Benefit Plans $ 1,404,750 
Transportation and Communication $ 142023370 
Information $ 488,681 
Professional and Special Services $ 1,747,995 
Rentals $ 114,066 
Purchase, Repair and Upkeep $. 86,226 
Utilities, Material and Supplies S$) 414763 
Construction and Acquisition of Machinery 
and Equipment $, 0912336 
Other Subsidies and Payments $ 2,430 
TOTAL $15,943,948 
Statement of expenditures, by cost centre, for the period 
January 1, 1990 to December 31, 1990. 
Branch Person-years 
WS se ee ee eee 
Office of the Chief Commissioner qh $ 654,031 
Secretary General 6 $ 550,966 
Research and Policy 8 $ 636,291 
Legal Services 14 $ 931,378 
Complaints Procedures 16 > 9 7030;092 
Communications 19 $ 1,378,843 
Regional Operations 1p $ 3,933,394 
Corporate Services 32 $ 3,199,750 
Employment and Pay Equity 2° $ 1,618,981 
_ Employee Benefit Plan $ 1,404,750 
to eS ee Se ee ee eee 
SUBTOTAL 206 $14,938,476 
Tribunals 5 $ 1,005,472 
1 as ee re ee eS eee 
TOTAL 211 $15,943,948 
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APPENDIX I - RECOMMENDED AMENDMENTS © 


BROADENING 
THE SCOPE OF 
THE ACT 


The Commission recommends to Parliament the amendments to 
the Canadian Human Rights Act that are summarized below. 


The Commission believes that the scope of the Act should be 
broadened by the following amendments in relation to primacy, 
grounds, discriminatory practices and exceptions, and equity 
programs. 


PRIMACY 


The Supreme Court of Canada has declared that human rights laws are 
"fundamental" and "almost constitutional” and have primacy over 
inconsistent laws and regulations that do not expressly override the 
human rights law. The Commission proposes an amendment to state — 
this clearly in the Act. 


GROUNDS 


Sexual Orientation 


The Commission wishes to see sexual orientation added as a proscribed 
ground of discrimination. (This is already a proscribed ground under 
the human rights codes of Quebec, Ontario, Manitoba and the Yukon 2 
Territory.) 


Political Belief 


The Commission is of the view that political belief should be included 
as a proscribed ground of discrimination because differentiation on this 
basis infringes the freedoms of opinion, speech and association. The — 
Commission recognizes that a delimitation of the scope of this ground 

will be necessary, and that there may be a need for specific exceptions” 

in relation to certain kinds of governmental appointments. 


Criminal Conviction or Charge 


Unless a bona fide occupational requirement or justification can be 
established, persons who have been convicted of an offence, or who 
have been charged but not convicted, should not be refused a job, 
service or accommodation on the basis of a criminal charge or criminal 
record. The Act now includes as a prohibited ground only "conviction 
for an offence for which a pardon has been granted". 


DISCRIMINATORY PRACTICES AND 
EXCEPTIONS 


Age and Mandatory Retirement 


Sections 9(2), 15(b)(i) and 15(c) of the Act provide for exceptions 
according to which mandatory retirement at the "normal age of 
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retirement" for a given occupation or at an age prescribed by law is 
not a discriminatory practice. The Commission seeks repeal of 

these provisions; mandatory retirement should be considered as 
discriminatory unless an employer can establish that retirement at a 
specified age is a bona fide requirement in the particular circumstances 
which apply to that employment. 


Reasonable Accommodation 


Since the decision of the Supreme Court of Canada in Bhinder v. 
Canadian National Railway, the Commission has sought an 
amendment which would make it clear that employers and service- 
providers have a duty to take reasonable steps to accommodate 
individual needs and circumstances that are related to a prohibited 
ground of discrimination. The Supreme Court’s 1990 decision in 
Central Alberta Dairy Pool confirms the need for this amendment. 


Determination of Status to Complain 


Section 40(5)(a) requires that the complainant be "lawfully present in 
Canada" before a complaint can be made about an act or omission 
which occurred in Canada. Section 40(6) requires questions about 
whether an individual is "lawfully present in Canada" to be referred to 
the Minister for determination. The Commission believes that it is not 
appropriate to limit the protection of the Act in this way. It 1s 
recommended that it be sufficient for the purposes of section 40(5)(a) 
that a complainant be "present in Canada" and that section 40(6) be 
repealed. 


Application to the Indian Act 


Section 67 provides that "nothing in the Act affects any provision of 
the Indian Act or any provision made under or pursuant to that Act." 
The Commission believes that the nature and scope of this exclusion 
should be reconsidered. 


EQUITY PROGRAMS 


Equal Pay 


In the Commission’s view, the current provisions of the Act regarding 
equal pay for work of equal value are inadequate. The Commission 
recommends that section 11 be amended to require a systemic 
approach to "pay equity” and that it be applied to all federal sector 
employers with 100 or more employees. They would be required to 
develop a job evaluation plan and eliminate any wage disparities 
revealed by the plan. Failure to do so would be a statutory offence, 
and compliance would be monitored by the Commission through a 
power to inspect employer records and operations. Complaints could 
be filed or initiated by the Commission on the basis of the information 
obtained. 
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ROLE OF THE 
COMMISSION 


Employment Equity 

The Commission receives reports prepared by federal sector employers 
pursuant to the Employment Equity Act, but that legislation did not 
further articulate the Commission’s role in achieving employment 
equity. The Commission seeks powers to enable it to conduct 
systematic reviews of those employers subject to the Employment 
Equity Act, to ensure their obligations under that statute are being met, 


The Commission believes that its role in achieving equal opportunity 
and eliminating discrimination would be enhanced by amendments 
which would clarify its independence, clarify its powers in disposing of 
complaints, and facilitate its case management procedures. 


INDEPENDENCE 


A human rights commission must not only be, but be seen to be, 
independent of government. The Commission therefore recommends 
that it be authorized to report directly to Parliament through the 
Speakers of the House of Commons and the Senate and that its 
administrative independence be clarified. 


The Commission would also like the Act’s regulation and guideline- : 
making powers to be changed to enable it to issue regulations on | 
procedural and substantive questions independent of the Governor- 
in-Council. This would enable the Commission to specify its 
procedures and flesh out key concepts in the Act such as "undue 
hardship". 


POWERS TO DISPOSE OF COMPLAINTS 


Discretion to Refuse to Deal with Certain Complaints 


Under section 41 of the Act, the Commission may refuse to deal with 
complaints in certain circumstances. In some cases, the grounds upon 
which this power can be exercised do not seem appropriate even 
though no purpose would be served by proceeding with an 
investigation. 


The Commission recommends that the words "sans objet" be restored 
to the French text and the words "without purpose” be added to the — 
English text. The Commission also seeks an amendment which would 
enable it to refuse to deal with a complaint where it considers it would 
not be in the public interest to do so. Finally, the Commission seeks 
an amendment which would enable it to refuse to deal with complaints 
where it is of the view that the matter has already been more 
appropriately and exhaustively dealt with under procedures provided 
for in another statute. 
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Facilitating Procedures 


The procedures of the Commission have a tendency to become 
cumbersome and time-consuming. This is due, to some extent, to 
internal practices within the control of the Commission and to judicial 
interpretations aimed at ensuring that the Commission's procedures 
are fair and just. However, the provisions of the Act itself may also 
unnecessarily impede the flexibility of the process. The Commission 
seeks amendments which would provide greater flexibility in 
complaints processing while fully respecting the principles of natural 
justice. 


Eliminating Systemic Discrimination 

In order to better equip the Commission to deal with systemic 
discrimination, amendments are needed to allow the Commission 
to initiate a review or audit of any matter within its jurisdiction, and 
to approve compliance plans to deal with any problems identified - 
during an audit or review. 


RIBUNALS The Commission believes that the following amendments are necessary 
ND REMEDIES _ to ensure the independence and impartiality of tribunals and to increase 
their effectiveness. 


TRIBUNAL STRUCTURE AND PROCEDURES 
Independence of Tribunals | 


While 1985 amendments to the Act provided safeguards to ensure 

the independence and impartiality of tribunals from the Commission, 
sections 37(1)(e)(f), 48.5 and 49(4) still provide that remuneration and 
expenses of tribunal members be prescribed in Commission by-laws. 
The Commission believes it important that it should not be involved in 
determining compensation for tribunal members. The Commission 
also believes that amendments are required to ensure that Tribunal 
members are available on a permanent basis, have sufficient 
knowledge of human rights law and practice, and can deal more 
expeditiously with cases. 


Rules of Practice 

There is no provision in the Act that allows the making of rules of 
practice for tribunal hearings. In the Commission’s view, it would 
be desirable to add a provision to make that possible. 


Disclosure of Information 

Section 58(1) now provides that where a tribunal requires the 
disclosure of information and a Minister of the Crown or any other 
interested person objects, the Commission may apply to the Federal 
Court on behalf of the tribunal requesting the disclosure of information. 
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The Commission recommends that tribunals be granted authority to 
apply to the Court directly in order to enhance their independence. 


TRIBUNAL ORDERS 


Compensation to Victims of Discrimination : 
At present, under section 53(3), tribunals have the authority to order — 
compensation to the victim not exceeding $5,000 where the tribunal ~ 
has determined that a person has engaged in a discriminatory practice — 
willfully or recklessly, or the victim of the discriminatory practice has 
suffered in respect of feelings or self-respect as a result of the practice, 
The Commission regards the present limit of $5,000 as too low and 
recommends that the Act be amended to give tribunals discretion in 
awarding damages. 


Costs to Respondents and Complainants 


The Commission proposes that tribunals be given the discretion to 
award prescribed costs to respondents, and to complainants where the — 
Commission has not carried their case. 


Specification of Remedies 


Under section 53(2)(b), a tribunal can order that a respondent make 
available to a victim of discrimination "such rights, opportunities or 
privileges as, in the opinion of the Tribunal, are being or were denied." 
Under section 53(2)(c), a victim may be compensated for any wages 
lost and any expenses incurred as a result of a discriminatory practice. — 
While the Commission and tribunals have interpreted these provisions 
broadly, it may be desirable to enlarge their scope to provide specific — 
mention of certain remedies such as "back seniority" and interest. 
While the Supreme Court decision in Action Travail des Femmes v. 
Canadian National Railway upheld the use of special programs and 
quotas to remedy past discrimination, the Commission believes it 
would be useful to amend section 53 to reaffirm that tribunals have 
this power. 


More Effective Orders to Deal with Hate Messages 


At present, under sections 54(1) and 53(2)(a) of the Act, where hate 
messages have been relayed over the telephone, a tribunal is limited 
to ordering that anyone who has engaged in such a discriminatory 
practice cease doing so. The Commission recommends that more 
substantive remedies, such as compensation or damages, should also 
be available in such cases. | 


ENFORCEMENT OF SETTLEMENTS 


Settlements Made Prior to a Tribunal Hearing 


There have been occasions in which some federal departments did not 
consider financial settlements made prior to a tribunal hearing to be 
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legal obligations under the Financial Administration Act. In order to 
pay out such monies, approval of the appropriate Minister was 
required. Further, there is no statutory method for enforcing such 
settlements; a prosecution under section 60(1)(a) results in a fine rather 
than a civil remedy. The Commission believes it necessary that the Act 
be amended to provide for the enforcement of settlements in the 
Federal Court. 


PROSECUTION FOR OFFENCES 


Under section 60(1) of the Act, a person may be prosecuted for failing 
to comply with the terms of settlement approved by the Commission, 
obstruction of a tribunal or an investigator, retaliation against a _ 
complainant, or reducing wages in order to eliminate a disparity in 
pay based on sex. A prosecution must proceed by way of summary 
conviction proceedings which, in accordance with the Criminal Code, 
must be initiated within six months. However, under section 60(4) of 
the Act, the consent of the Attorney General is necessary before a 
prosecution can be launched, which makes the six-month time limit 
onerous. The Commission therefore recommends that the requirement 
for the Attorney General’s consent be eliminated by repeal of 


section 60(4). 
CLARIFICA- The Commission proposes the following amendments in order to 


LIONS maintain the currency of the Act and to ensure common understanding. 


Discrimination in the Administration of Statutes 


Section 5 of the Act prohibits discrimination in the provision of goods, 
services, facilities, or accommodation which are "customarily available 
to the general public". Government departments sometimes take the 
position that they are not involved in the provision of "services" within 
the meaning of section 5 when they are carrying out certain duties and 
functions under their legislative mandates. The Commission proposes 
that the Act be updated to refer specifically to services delivered by 
government and to discrimination that occurs as a result of the manner 
in which a statute is administered. 


Collection of Information for Special Programs 


Section 8 of the Act makes it a discriminatory practice to make 
inquiries in relation to employment that express or imply a limitation, 
specification, or preference based on a prohibited ground. The 
Commission recommends that the wording of section 8 be amended 
to enable employers to ask their employees questions to assist in 
designing and implementing special programs or for the purposes 
of the Employment Equity Act. The Commission has interpreted 
section 8 as allowing the collection of such information, but the 
wording should be amended to make this clear. As well, the 
terminology in the Act should be reconciled with the Employment 
Equity Act. 
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Applicability of the Bona Fide Occupational Requirement 
Defence to Unions 

Individuals denied employment opportunities because of a collective 
agreement may file a complaint against both their employer and their 
union. While the terms of the collective agreement may be based upon. 
a bona fide occupational requirement, the wording of section 15(a) 
means that this defence appears to be open only to employers, not to 
unions. It should also be available to unions, and the exemptions 
covering insurance and pension plans should be extended to cover 
union-operated plans. 


Substitute "Handicap" for "Déficience” in the French 
Version in Section 25 


The usual meaning of "déficience mentale" is mental retardation, not 
mental disability. Section 25 should be changed to read "handicap" 
rather than "déficience”. 


Unions Eligible to File Complaints 


Section 40 provides that any individual or group can bring a complaint. 
However, section 40(2) provides that where a complaint is made by 
someone other than the victim of the alleged discriminatory practice, 
the Commission may refuse to deal with it unless the victim has given 
his or her consent. The Commission interprets these provisions as 
allowing unions to file complaints on behalf of their membership 
without the individual consent of each member. It would be desirable 
to specify this by an amendment to section 40. 


Offences and Punishment Applicable to Employers and 
Suppliers : 


Currently, section 60(2) provides than an employer, employer 
association or an employee organization that is guilty of an offence 
under the Act can be fined up to $50,000; other respondents are subject 
only to a fine of up to $5,000. The Commission believes that both 
employers and providers of services should be subject to the same 
limit of a $50,000 fine. 
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TABLE 1 NUMBER OF COMPLAINTS ACCEPTED, BY REGION 


NOTE: — The figures in Tables 1 and 3 for the year 1989 have been adjusted to take into 
account late-entry cases that were not reported in last year’s Annual Report. 


ATLANTIC (Halifax) 
QUEBEC (Montreal) 
ONTARIO (Toronto) 
| NATIONAL CAPITAL (Ottawa) 
| PRAIRIES (Winnipeg) 
ails and N.W.T. (Edmonton) 
| | WESTERN (Vancouver) 


-TABLE la | NUMBER OF EMPLOYMENT EQUITY AND PAY 
EQUITY COMPLAINTS ACCEPTED AT 
HEADQUARTERS (OTTAWA) | 


Employment 
HEADQUARTERS Equity 
(Ottawa) 


Pay Equity 


* — This reflects 46 separate employment equity complaints from one organization 
against several respondents. 


** — This reflects 130 separate pay equity complaints dealing with the same issue 
against one respondent. 
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TABLE Ib NUMBER OF EARLY RESOLUTIONS PROCESSED — 
IN ALL REGIONS, BY QUARTER 


1989 
1990 


TABLE 2 DISTRIBUTION OF COMPLAINTS ACCEPTED IN 1990, 
BY SECTOR AND BY GROUND OF DISCRIMINATION® 


Race 


Origin 


Religion 


Age 


Sex 


Marital/Family Status 


Disability 


Pardon 


Includes employment equity and pay equity complaints. 
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- TABLE 3 COMPARISON OF NUMBER AND PERCENTAGE OF 
COMPLAINTS ACCEPTED, BY SECTOR, FOR THE 
LAST FIVE YEARS* 


number 
Employment 


percentage 


number 


Goods/Services 


* 


Includes employment equity and pay equity complaints. 


- TABLE 4 DISPOSITION OF COMPLAINTS BY THE COMMISSION 
FROM 1986 TO 1990 


Sent To tribunal 


Sent to conciliation 


: Settlements approved 


Dismissed 


Not dealt with 


No further proceedings 


KEY TO TERMS 


Settlements approved: Settlements agreed to by the parties and approved by the 
Commission. 


Not dealt with: The Commission decided not to investigate the complaint because it was 
out of time or, technically, without purpose, 


No further proceedings: The Commission decided not to pursue the complaint because it 
~ was withdrawn or the matter was resolved. 


a 
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pe 


TABLE 5 DISPOSITION OF COMPLAINTS AGAINST SPECIFIC 


INDUSTRIES IN 1990 
The terminology is explained under Table 4. 


Government of Canada 


Departments 


Commissions, Boards and 
Agencies, etc. 


Crown Corporations 


Banking 


Broadcasting, Networks and 
Stations 


Telephone and 
Telecommunications 


Transportation 


Airlines 


Railways 


Bus Lines 


| Shipping and Ferry 


Trucking 


Courier Transportation 


Unions and Employee 
Associations 


Grain and Feed Companies 


The Mining Industry (mining, 
processing, sales and 
regulations) 


Other Private Companies 
under Federal Jurisdiction 


Miscellaneous 
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TABLE 6 NUMBER OF ENQUIRIES TO ALL COMMISSION 


OFFICES DURING THE LAST TEN YEARS 


1981 1982". 1983 1984°* 1985. -:1986" 1987. 1988. 1989" 1990 
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APPENDIX III - ORGANIZATION 


CANADIAN HUMAN RIGHTS COMMISSION 
ORGANIZATION CHART 


COMMISSION COMMISSIONER | 
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TASTER RT 3 PES TIE EM OE ROTI ed 
The Commission has two full-time members — the Chief 
Commissioner and Deputy Chief Commissioner — who are appointed 
for seven-year terms by the Governor in Council, and six part-time 
members, appointed for three-year terms. 


The office of the Secretary General oversees staff support to the 
Commission at headquarters and through its seven regional offices. 


Legal advice is provided to Commission members by the Legal 
Services Branch, which may become involved at any phase of the case 
management process. If a complaint reaches a tribunal hearing, the 
Federal Court or the Supreme Court, the Commission’s position is 
presented by a member of its legal staff, or occasionally by outside 
counsel. 


The Complaints Procedures Branch sets the standards and provides 
training for investigators in the regional offices. It also reviews all 
cases before they are presented to the Commission for decision. All 
cases that are sent to conciliation are handled by this Branch. 


Complaints that deal with an employer’s entire compensation or 
employment system are handled at headquarters by the Employment 
and Pay Equity Branch. Besides investigating complaints, the Branch 
is also involved in reviewing the employment systems of several major 
employers. 


The Regional Offices are responsible for the investigation of all 
discrimination complaints, except those dealing with employment and 
pay equity. At headquarters, the Regional Operations Branch 
co-ordinates the activities of the seven offices, which are located in 
‘Halifax, Montreal, Toronto, Ottawa, Winnipeg, Edmonton and 
Vancouver. 


The responsibility for informing the public of developments related to 
human rights and the Commission’s activities and policies falls to the 
Communications Branch. 


The Research and Policy Branch monitors domestic and international 
‘human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Corporate Services Branch provides support services in the areas 
of finance, human resources, systems and administration. Its work has 
continued to focus on increasing efficiency in the management of 
information related to the complaints process and the data needs 
associated with employment equity. 
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ar 
a ee an 


NATIONAL 
OFFICE 


REGIONAL 
OFFICES 


Canadian Human Rights Commission 


Ottawa, Ontario 

KIA 1E1 

Telephone: (613) 995-1151 
TDD: (613) 996-5211 


ATLANTIC 


Office Address: 

310-5670 Spring Garden Road 
Halifax, Nova Scotia 
Telephone: (902) 426-8380 
TDD: (902) 426-9345 

No Charges: 1-800-565-1752 


Mailing Address: 
P.O. Box 3545 
Halifax, Nova Scotia 
B3J 3J2 


QUEBEC 


330-1253 McGill College Avenue 
Montreal, Quebec 

H3B 2Y5 

Telephone: (514) 283-5218 
TDD: (514) 283-1869 


NATIONAL CAPITAL 


Office Address: 

915-270 Albert Street 
Ottawa, Ontario 

Telephone: (613) 996-0026 
TDD: (613) 998-5927 


Mailing Address: 

P.O. Box 2052, Station ’D’ 
Ottawa, Ontario 

K1P 5W3 
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ONTARIO 


200-1235 Bay Street 
Toronto, Ontario 

M5R 3K4 

Telephone: (416) 973-5527 
TDD: (416) 973-8912 


PRAIRIES 


718-275 Portage Avenue East 
Winnipeg, Manitoba 

R3B 2B3 

Telephone: (204) 983-2189 | 
TDD: (204) 983-2882 


ALBERTA AND 
NORTHWEST 
TERRITORIES 


401-10506 Jasper Avenue 
Edmonton, Alberta 

TS5J 2W9 

Telephone: (403) 495-4040 
TDD: (403) 495-4108 


WESTERN 


600-609 West Hastings Street 
Vancouver, British Columbia 
V6B 4W4 

Telephone: (604) 666-2251 
TDD: (604) 666-3071 
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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. The 
Chief Commissioner and Deputy Chief Commissioner are appointed for 
terms of seven years and the other Commissioners for three-year terms. 
There were no changes in the composition of the Commission in 1991. 
The following are brief biographies of the present members. 


MAXWELL YALDEN 


Mr. Yalden was appointed Chief Commissioner in November 1987. 
After joining the Public Service in 1956, he held a variety of positions in 
the Foreign Service and subsequently served as Assistant Under- 
Secretary of State and Deputy Minister of Communications. In 1977, 
Mr. Yalden began a seven-year term as Commissioner of Official 
Languages. He was appointed Ambassador of Canada to Belgium and 
Luxemburg in 1984, and served in that capacity until taking up his 
present post. 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with the 
firm of Massicotte, Levac and Falardeau and later a senior partner with 
the firm of Levac and Falardeau. In 1975, Mme Falardeau-Ramsay 
joined the Public Service Staff Relations Board as its Deputy Chairman 
and in 1982 became Chairman of the Immigration Appeal Board. 


GURCHARAN SINGH BHATIA 


Mr. Bhatia, a chartered accountant and founding member of the India 
Society of Winnipeg, was appointed to the Commission in October 1989, 
He was formerly Director and Vice-Chairman of the Edmonton 
Immigrant Services Association. Ten years ago, he founded Prairie 
Link, a multicultural monthly newspaper devoted to promoting Canadian 
values, human rights and a better understanding among all Canadians of 
different cultural backgrounds. 


WILLIAM COLLINS 


Mr. Collins was first appointed to the Commission in September 1988 
and reappointed in September 1991. He is a senior partner in the law 
firm of Collins and Kennedy in St. John’s. He has also been President of 
the Newfoundland and Labrador Human Rights Association, Secretary of 
the Newfoundland Legal Aid Commission and Chairperson of the Civil 
Liberties Section of the Canadian Bar Association’s Newfoundland 
Branch. 
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MARY LOUISE DICKSON 


Miss Dickson, Q.C., was first appointed to the Commission in September 
1988 and reappointed in September 1991. She is a lawyer and partner 
with the Toronto firm of Dickson, Sachs, Appell & Beaman and a 
Director of the Canadian Paraplegic Association, Camp Awakening Inc. 
and the Canadian Bar Financial Association. Miss Dickson is also a 
former member of the Ontario Advisory Council on the Physically 
Handicapped and Past President of The Estate Planning Council of 
Toronto. 


RENEE DUPUIS 


Mme Dupuis, of Quebec City, was appointed to the Commission in 
October 1989. She is a lawyer and lecturer in Administrative Law at the 
Ecole nationale d’administration publique of Quebec and Senior Counsel 
to the Government of Quebec on Aboriginal Affairs. Mme Dupuis has 
extensive experience in the field of aboriginal rights and has worked in 
the areas of social, health and community services. 


ISABELLE IMPEY 


Mrs. Impey, a Program Coordinator for the Native Human Justice 
Program at the Gabriel Dumont Institute in Prince Albert, Saskatchewan, 
has been a member of the Saskatchewan Human Rights Commission 
since 1988 and was appointed to the Canadian Human Rights 
Commission in October 1990. Trained as a social worker, Mrs. Impey 
has worked for the Prince Albert Tribal Council for the last six years. 


REGINALD STACKHOUSE 


Mr. Stackhouse, of Bracebridge, Ontario, was appointed to the 
Commission in July 1990. He is a professor at the of Toronto School of 
Theology and Wycliffe College, University of Toronto. Mr. Stackhouse 
was Chairman of the House of Commons Standing Committee on Human 
Rights from 1986 to 1988 and a Canadian representative to the 1986 
General Assembly of the United Nations. He has also participated in 
several international human rights conferences including the World 
Conference of Experts on Human Rights in Ottawa in 1985, the United 
Nations Human Rights Commission in Geneva in 1987, and the 
International Association of Official Human Rights Agencies in 
Philadelphia in 1991. 
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“All human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as a 
member of society, without being hindered in or prevented from doing s 
by discriminatory practices based on race, national or ethnic origin, 
colour, religion, age, sex, marital status, family status, disability or 
conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


PREFACE 


In the language of the latest constitutional proposals, we have to ask 
ourselves every now and again “who we are as a people and what we 
aspire to be.” One of the answers to that question, for Canadians, is that 
we both are and aspire to be a tolerant people who accept that everyone 1s 
not cast in the same mould. That is all very well in principle, but how we 
respect diversity in practice appears at times to be quite a different 
matter. 


It is a colossal truism to observe that humanity does not stand still, that 
change and renewal are the order of things. Not just in 1991, and not just 
a continent away, but here at home and without any let-up. Changing 
male-female relations, different patterns of immigration, profoundly 
altered family ties, the search for a new equality for aboriginal peoples, 
growing longevity, the capacity to accommodate disability, all of these 
add up to a multitude of developments whose pace of acceleration excites 
but at the same time troubles many of us. 


For it is the paradox behind our acceptance of equality rights that we 
endorse diversity but remain suspicious of change and difference. In 
many ways this is one of the weakest elements in the Canadian social 
framework. We see ourselves as an outward-looking, compassionate 
society — or so we describe ourselves with tedious frequency — but at 
the same time we persistently display a grumpy unwillingness to accept 
the consequences. Diversity is fine, in other words, but not in my 
backyard. 


Yet it is precisely the necessity to adapt to what is novel that keeps us 
most alive and healthy as human beings. We need to accept this as a 
criterion of maturity and of the capacity to survive in an increasingly 
turbulent world. We must see it no less as a fundamental moral 
obligation toward our fellows if we believe that “all human beings are 
born equal in their rights.” And they to us, I might add, for it is in the 
reciprocal acceptance of rights, and in the recognition of a responsibility 
to help achieve common goals, that respect for the equality of human 
beings and the foundations of a civilized society are to be found. 


Acceptance of change and individual diversity; the search for stability 
and commonality of purpose: are these too many circles to square? I do 
not believe so. Indeed, it strikes me that this is much of what Canada is 
all about. And I am quite convinced it is not starry-eyed to suppose, 
beyond the internecine quarrels and grand solutions which preoccupy us 
over much and crowd out an appreciation of the goods we already share, 
that we will continue to move in that direction. Certainly our 
Commission and, for what it is worth, I personally will not cease to work 
vigorously in that sense. 


M.F.Y. 
PREFACE —9 
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AN OVERVIEW 


While it would be wrong to suppose that human rights in Canada can be 
viewed in isolation from world events, it would be equally misguided 
merely to compare ourselves with others. We owe it to ourselves to 
measure Canadian performance first and foremost by our own high 
standards. 


The Commission naturally endorses the Federal Government’s desire to 
bring about “a better and stronger Canada which reflects our true values 
and objectives while respecting our diversity.” The enunciation of 
common values and the protection of human diversity are the essence of 
our work. Constitutional aspirations apart, however, we do after all have 
existing commitments in the field of human rights. Commitments to the 
Canadian Human Rights Act, to the Charter, to international covenants, 
and to the Government’s position on human rights and international 
development assistance. Are we being consistent in all this? How does 
our own record stand up? Can we be sure that in the effort to draft new 
guarantees we are not neglecting some long-standing engagements? The 
answers to these questions is what much of this report is about. 


A CLAUSE FOR CANADA 


It is not our purpose here to add to the expanding library of constitutional 
proposals and commentaries. We can hardly avoid a few words, 
however, about the Government’s suggestions for a “Canada Clause”, 
which are themselves founded at least as much on human rights precepts 
as on any other fundamental ideals. Canada already has an unusually 
well-developed system of human rights and it is manifestly true, as the 
federal document points out, that for many Canadians this country has 
meant both liberation from old oppressions and a collective search for 
new freedoms. All the more reason why our constitution should contain 
a commitment to the characteristics and principles that distinguish 
Canada as a whole, and an undertaking to treat all Canadians equally, 
openly and fairly. Such beliefs are without question an essential part of 
our common values and a proper source of national pride. 


If we are going to nail our colours to the constitutional mast in this way, 
however, we must also be ready to spell out certain principles a little 
more clearly. It is no longer enough in a country such as ours to promise 
equality “without regard to race, colour, creed, physical or mental 
disability, or cultural background” and leave it at that. For one thing, the 
list itself is obviously less than complete. What about age, sexual 
orientation or political belief, for example? It should at least be made 
clear that, as in the Equality Rights section of the Charter, the present list 
does not pretend to be exhaustive. The Commission also believes, as we 
explain further in the next chapter, that it is both unwise and unhistorical 
to treat the right of our aboriginal peoples to self-government as 
something less than an intrinsic or inherent right. A clause for Canada by 
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all means, but let us make very sure it speaks positively for all 
Canadians. 


THE CANADIAN HUMAN RIGHTS ACT 


Gratifying though it may be that Canada’s human rights agenda finds 
itself front and centre in the process of constitutional renewal, we cannot 
fail to ask whether the existing arrangements for promoting and 
protecting human rights were equally close to the official heart in 1991. 
While there is no lack of work still to be done to eliminate all forms of 
discrimination across Canada, the mechanisms in place are more sorely 
stretched than they have ever been. And yet, despite public promises 
going back several years, and despite some obvious difficulties in 
making the law effective, the Government again failed to introduce 
important amendments to the Canadian Human Rights Act. Failure to 
spell out the duty to reasonably accommodate the special needs of 
women, people with disabilities or religious or ethnic minorities is only 
one of several significant ways in which the Act now lags behind the 
latest jurisprudence. 


To reach another annual milestone without a single step in this direction 
is more than disappointing; it puts in question the very underpinnings of 
the Canada Clause. If there is one thing that epitomizes the Canadian 
identity and the aspirations of all Canadians it is our fundamental respect 
for human rights. If human rights are to play a unifying role in 
constitutional reconstruction, they must be seen to be of practical value to 
all Canadians in the here and now. There is certainly nothing in the 
proposed amendments to the Human Rights Act that have now been 
before Government for at least five years that is remotely inconsistent 
with “full participation in Canada’s citizenship by all people.” On the 
contrary, this manifest and persistent reluctance to amend the Act must 
look like an inclination in some quarters to exclude from participation 
those who do not conform to majority mores, or at the very least a 
hesitation to accommodate some aspects of our national diversity. 
Canada thus presents itself to the international as well as the national 
community as a country that talks out of both sides of its mouth. 


THE DAILY ROUND 


With or without legislative changes, the Commission tries to keep a 
healthy balance between the specific requirement to resolve complaints 
of discrimination and the larger task of promoting greater tolerance and 
fairness wherever the need arises. In substantive terms, this means that 
aboriginal matters again dominated the agenda in 1991. There was some 
quiet satisfaction when the Royal Commission on Aboriginal Peoples got 
under way, and we were encouraged by the spirit in which both 
aboriginal and non-aboriginal leaders applied themselves to the many 
practical tasks encompassed by the new native agenda. 


Our employment and pay equity endeavours also reached critical points 
in the course of the year. Job equity investigations and Commission- 
employer reviews started to show results as more and more institutions 
bought into the process of equity planning. Meanwhile, the generally 
modest gains that have been achieved by women, aboriginal peoples, 
persons with disabilities and visible minorities through the 1986 
Employment Equity Act have become the focus of a legislative review. 
It is clear that that review must, above all, consider how to give the 
program more urgency and authority. For similar reasons, the 
Commission attaches a good deal of importance to a human rights 
tribunal that is now hearing the biggest pay equity case yet to be brought 
to the test in North America. Over and above the claims of some 68,000 
mainly female federal employees to be equally paid for work of equal 
value, there are two larger questions to be decided: whether the federal 
government fully accepts the evaluation process by which pay equity 
adjustments are objectively arrived at; and whether it will use its 
authority to legislate such a process for all employers within its 
jurisdiction. 


The Commission also continued, in the wake of last year’s Supreme 
Court decision in the Alberta Dairy Pool case, to lobby for clearer 
provisions in the Human Rights Act on “reasonable accommodation” for 
special needs. Such amendments are particularly important to religious 
minorities and people with disabilities, who continue to be short-changed 
by rules, regulations and even physical facilities that appear neutral but in 
fact take little if any account of their particular circumstances. In that 
connection, the Commission also followed up on several accessibility 
projects on behalf of Canadians with disabilities and advocated more 
comprehensive legislative and regulatory approaches to the many 
systemic problems they still face. 


Two other issues attracted particular attention in 1991: a steady undertow 
of racial unease and renewed calls for better protection for women from 
violence, harassment and economic discrimination. Notwithstanding 
some familiar shortcomings — past and present — Canada is fortunate to 
have a strong institutional and social tradition that works against the 
kinds of fear and prejudice that fuel discrimination. But Canadians are 
not innately immune to racism or sexism. A good part of the 
Commission’s work will always lie in trying to persuade people of the 
benefits of mutual respect and forbearance in these as in other areas. Our 
good fortune in belonging to a society that actively seeks the equality of 
all its citizens must also be matched by a sense of our common 
responsibility for making equality work. The Commission does its part 
as much through the effort to achieve equity in the workplace as through 
the resolution of disputes, and by drawing attention to the under- 
financing of critical programs as well as by litigating human rights issues 
or proposing legislative reforms. 
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HOME IMPROVEMENTS 


In practical terms, the Commission wants to see the Canadian Human 
Rights Act become as effective an instrument as possible for protecting 
human rights in this country. In addition to pressing for changes to our 
own Act, we intend to do our part to ensure that the laws and programs 
covering employment and pay equity in the federal domain are so 
defined and articulated as to make them clear and enforceable public 
tools against systemic discrimination. That said, the Commission 
remains charged with the seemingly endless task of investigating specific 
charges of discrimination. The volume of complaints brought to our 
attention has risen steadily since our doors first opened in 1978, and we 
have often been hard pressed to provide the kinds of remedy that 
complainants are entitled to within an acceptable time. 


For all practical purposes, there are only a few ways in which the 
Commission can improve the effectiveness of its complaint investigation 
process. It can try to defuse some disputes at an early stage and bring the 
parties to a settlement. As statistics reported below reveal, this option 
has been used to good effect in the last few years; but because of the 
continuing flow of new complaints, it has not made an appreciable dent 
in the backlog of cases. A second technique has been to wring out of the 
case management process itself any bureaucratic redundancies that slow 
itdown. This too has contributed, along with more automated 
processing, to an improved workflow and tighter deadlines. 


The gains that have been made by better housekeeping are important, but 
they are not enough. The time has come to take a very hard look at the 
overall economy of the Commission. In past reports we have avoided 
peevish laments about the growing gap between our workload and our 
resources, and we very much hesitate to raise our voices now, at a time 
when the cupboard is not well stocked. Nevertheless, it is a fact that 
between 1987 and 1991 complaints to the Commission rose by almost 
100 percent while the resources to deal with those complaints increased 
by less than 25 percent. The Commission will pursue all its internal 
efforts to forestall unnecessary litigation and bring investigated cases to a 
prompt decision, but in the final analysis we need more resources to 
handle additional business. 


All in all, we conclude, as we have in the past, that Canada has some 
reason to pride itself on its traditions of decency and tolerance. 
Nevertheless, unless we guard against it, the language of human rights 
can easily turn into a cacophony of resentments and over-assertive 
special interests. There has therefore never been more need to recognize 
that the variety of humanity is its greatest virtue and that our task is to 
listen to its many voices in a constructive way. As Canadians once again 
ask themselves what interest they have in staying together, they could do 
worse than remember the common thread of human rights thinking that 
provides much of this country’s national purpose, if not, indeed, its 
raison d’étre. 


ISSUES IN HUMAN RIGHTS 


ABORIGINAL 
PEOPLES 


Given the spotlight on constitutional questions in 1991, native leaders 
understandably called for greater recognition of the unique status of 
Canada’s original peoples, as well as action to bring more relief and hope 
to aboriginal communities. The Government responded positively to 
both aspects of these demands, and the chances now look somewhat 
better that a new relationship between aboriginal and non-aboriginal 
Canadians can be developed. Signs of progress must, however, be 
looked at in the light of some persistent grievances. In the wake of last 
year’s crisis, the Government promised a new native agenda that would 
be largely driven by the aboriginal peoples themselves and in May 1991 
it was announced that a Royal Commission on Aboriginal Peoples would 
be established. The Prime Minister also made a commitment that 
aboriginal Canadians would assume their rightful place at future 
constitutional talks, thus setting the stage for significant constitutional 
and practical progress. It now remains to be seen just how these 
undertakings will translate into achievements. 


A FIRM FOUNDATION 


For a number of years the Commission was among the advocates of a 
Royal Commission on Aboriginal Peoples. We argued that only such a 
full-scale inquiry could provide a comprehensive and thoughtful review 
of all the complex problems facing native and non-native Canadians as 
they try to strike a new deal with one another. We are happy to observe 
that the terms of reference and composition of the Commission, 
determined by former Chief Justice Brian Dickson in consultation with 
aboriginal leaders and agreed to by the Government, appear to cover all 
major concerns. 


The mandate is as wide-ranging as anyone could reasonably wish: in 
addition to investigating the evolution of the relationship among 
aboriginal peoples, the Canadian government, and Canadian society as a 
whole, the Commission is to “propose specific solutions . . . to the 
problems which have plagued those relationships and which confront 
aboriginal peoples today . . . and examine all issues which it deems to be 
relevant to any or all of the aboriginal peoples of Canada .. .” More 
particularly, the Commission should provide a basis for the recognition, 
affirmation and implementation of self-government; a land base for 
aboriginal peoples; the application and future scope of the Constitution 
Act, 1867, and the responsibilities of the Canadian Crown. It will also 
look into the legal status, implementation and evolution of the treaties; 
the legal position of the Métis; the special difficulties of northern 
aboriginal peoples; social concerns both on and off reserves; the 
development of an economic base for aboriginal peoples; and such other 
issues as aboriginal languages, the role of women, youth, education and 
justice. 
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The Royal Commission itself is made up of members whose dedication 
to their mandate is unimpeachable, and there is every reason to expect 
that they will do what is asked of them with a proper sense of urgency. 
The Commission cannot produce solutions out of a hat to all the 
questions about how Canadians of native and non-native ancestry can 
best share the goodness of this country, but simply to have those 
problems carefully and comprehensively assessed represents an 
important step forward. 


ABORIGINAL RIGHTS 


There has long been a perception among aboriginal peoples that proper 
attention to their status and condition was continually deferred to the 
interests of other groups. The message of the last few years is clear: 
native Canadians will not accept being treated as an afterthought and are 
very properly demanding that their rights and needs be attended to as a 
matter of immediate priority. It remains the Human Rights 
Commission’s view, as we told the Parliamentary Committee on a 
Renewed Canada in December, that the situation of the aboriginal 
peoples is the single most important human rights issue confronting 
Canada today and that it should be treated as such. 


As we understand it, the basis of the aboriginal leaders’ constitutional 
position is straightforward: whatever specific guarantees are written into 
Canada’s Constitution to recognize and protect aboriginal peoples, they 
derive first and foremost from their status as today’s descendants of the 
original inhabitants of this land, and not as a benefit bestowed by later 
colonizing powers. It is therefore crucial in our view that Canadians and 
their governments should acknowledge the inherent nature of those 
rights. It is no less important, however, to distinguish the notion of an 
“inherent right” to self-government from an assertion of unqualified 
sovereignty in the international sense. As Ms. Rosemarie Kuptana, 
President of the Inuit Tapirisat, recognized in her statement to the annual 
Premiers’ Conference in August, 


... entrenching an inherent right to self-government as we have 
described would not mean the entrenchment of an unqualified or 
absolute right... . The form of self-government must be settled by 
negotiation. The need to negotiate form and substance does not 
mean the right to self-government does not exist or cannot be 
recognized as a fundamental principle of the Constitution. 


Whatever the origin and background of today’s inhabitants of the 
northern part of this continent, they are all contemporary citizens of what 
we call Canada. At issue is the importance of recognizing that the 
aboriginal peoples have a unique status by virtue of their historical 
precedence, and that this status entitles them to be self-governing within 
the Canadian constitutional system, however it may evolve. 
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THE FOUR PILLARS 


In announcing its new Native Agenda in the autumn of 1990, the 
Government began by acknowledging the aboriginal and treaty rights of 
native Canadians and their fiduciary relationship with the Crown. It then 
went on to enunciate what it called the four pillars of that agenda: the 
settlement of aboriginal land claims; improving economic and social 
conditions on reserves; the relationship between aboriginal peoples and 
government; and the concerns of aboriginal peoples in contemporary 
Canadian life. 


As we have already noted, Government has given some immediate 
priority to the settlement of land claims. To do so, it has set up three 
parallel initiatives: expeditious resolution of “specific claims” that result 
from past government non-performance with respect to existing treaties 
and the Indian Act; honouring legal undertakings or agreements and 
treaties involving land transfers; and accelerating federal negotiations to 
settle comprehensive claims. The urgency of a more effective resolution 
process was reinforced by a decision of the Supreme Court of British 
Columbia in March that could have negative repercussions on land 
claims throughout the country. The hereditary chiefs of the Gitskan and 
Wet’suwet’en nations were claiming unextinguished aboriginal title to 
58,000 square kilometres of northwestern British Columbia, nearly one 
sixth the area of the province. In a departure from judicial 
pronouncements favourable to the advancement of aboriginal rights, the 
B.C. Supreme Court found that aboriginal title to the land had never 
existed in common law or, if it had, that it had long since been 
superseded by provincial laws. The case has since been referred to the 
B.C. Court of Appeal. 


A more encouraging sign was the Federal Government’s commitment in 
December to create the new territory of Nunavut (Our Land) in the North 
as part of a massive land-claim agreement with the Inuit. There is still 
some work to be done before this deal is finally ratified, but the direction 
it is taking is unmistakeable and much overdue. In light of the Gitskan 
Wet’suwet’en decision, the Federal Government’s endorsement of the 
B.C. Claims Task Force recommendations to settle all British Columbia 
claims by the year 2000 was also something of a breakthrough. The 
decision of the provincial government to participate in claims 
negotiations, a reversal of its long-standing position, gives hope that the 
Task Force’s goal may finally be within reach. It is also to be hoped that 
the December agreement between the provincial and federal governments 
providing over six hundred square kilometres of land for reserves in 
Northwestern Ontario, and $60.5 million to the six Indian bands 
concerned, will set an example for the joint settlement of disputes 
without resort to legal action. The Ontario government’s decision to act 
directly in this way is another refreshing change from the traditional 
hands-off approach of most provinces. 
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While it got off to a slow start, and although official native support was 
far from unanimous, we hope the appointment of an independent Specific 
Claims Commission and the allocation of an additional $355 million for 
the resolution of specific claims, will accelerate a hitherto painfully 
protracted process. For the longer term, the Government’s commitment 
to study the whole specific claims policy in consultation with aboriginal 
representatives should lead to further improvements. It is important, 
however, to ensure that the Claims Commission has a statutory guarantee 
of independence from government. Another critical question is how non- 
status aboriginal people, who are not covered by the current claims 
policy, are to share in the benefits arising from the settlement of claims. 


Meanwhile, the 1991 Report of the Auditor General again emphasized 
how desperate the conditions are on many native reserves. A 1985 
housing evaluation by the Department of Indian Affairs determined that 
many on-reserve houses failed to meet even basic standards for health 
and safety and that there was a backlog of over 10,000 houses. The 
Auditor General points out that the backlog has not diminished and, 
further, that the Department’s housing budget has not kept up with even 
the normal demand for replacement. He goes on to say that “DIAND has 
no plan for solving this critical problem.” Current consultations with 
aboriginal leaders on a new policy framework for housing will, we hope, 
lead to some long overdue improvements. It is estimated that the 
backlog would take $840 million to eliminate. This is a great deal of 
money by any measure, but compared to the social costs of today’s 
inadequate shelter for thousands of aboriginal families, it is an 
investment that Canada can no longer afford to put off. But improving 
aboriginal conditions on reserves goes beyond putting more public 
money into social, educational and municipal infrastructure. It entails the 
whole question of aboriginal self-government and the complicated after- 
effects of the Indian Act. This is difficult terrain. What appears to be a 
sensible solution for one community will not necessarily suit others 
elsewhere. To put the problems in its barest terms, the Indian Act that 
confers upon native peoples the special status and the administrative 
regime under which many of them have learnt to live is outmoded. At 
the same time, no alternative regime yet exists that would protect what is 
most special about the aboriginal way of life while also providing a 
means of contemporary self-government and economic development. 


Although the ultimate goal must be to do away with the Act, it is less 
obvious how the transition to effective self-government is to be achieved. 
Aboriginal leaders insist that alternatives to the Indian Act be based on 
recognizing that aboriginal people must be full partners in developing a 
new social contract with Canada. Some useful preparatory work is 
already under way in joint Indian-Government working groups to define 
the administrative workings of a new regime, but the inherent right to 
self-government is proving a sticking point that has prevented many, 
including the Assembly of First Nations, from fully endorsing this 
initiative. 
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A prime example of the inherent weaknesses of the Indian Act are the 
continuing problems resulting from Bill C-31, the 1985 amendments to 
the Indian Act that eliminated sexual discrimination. The amendments 
were obviously inspired by the quest for equality between the sexes but 
their consequences have not proved as welcome or as complete as was 
predicted. Three main problems have arisen. First, Bill C-31 
incorporated a form of residual discrimination whereby male and female 
siblings may find their offspring placed in different status situations. 
Second, the Bill created many more applications for reinstatement than 
had originally been anticipated, which has put considerable pressure on 
inadequate financial resources and band administrations. Finally, it has 
created new social tensions as people who have regained status try to 
reintegrate into their communities. Perhaps the most significant lesson to 
be learned from the C-31 experience is to beware of the inherent pitfalls, 
no matter how important the motives, of tinkering with an edifice as 
rickety as the Indian Act. Fundamental change is the only long-term 
solution, and that will require a radically different approach. In the 
meantime, we must rely on increased government funding to make the 
process of reintegration as smooth as possible. 


The need for a comprehensive government response to the situation of 
aboriginal people living off-reserve, many in our large cities, was 
underlined by the Commission in its 1990 paper, A New Commitment. 
As 1991 ended, there were few signs of progress on this front. Despite 
the fact that a great many aboriginal people live off-reserve, federal 
programs are, with few exceptions, aimed at registered Indians on 
reserves and the relatively small population of Inuit in northern 
settlements. Homelessness is a growing problem for many aboriginal 
people in urban areas. For those fortunate enough to have shelter, it is 
often less than adequate. Cultural isolation contributes to alcohol and 
drug abuse, child welfare problems and conflicts with the law. If the 
aboriginal people living in urban settings are not to become a permanent 
underclass and a perpetual blight on our human rights record, urgent 
action is required from all three levels of government. The first step 
should be a clear federal commitment to deal with the needs of all 
aboriginal people wherever they choose to live. 


The final pillar in the Native Agenda was identified simply as “the 
concerns of aboriginal people in contemporary Canadian life.” In one 
sense, it is a summation of everything that is involved in the quest for 
constitutional recognition, self-government, a legitimate territorial basis 
and the means to economic self-development. But it also includes an 
obligation to take stock of the wholesale racial discrimination that has 
disfigured Canada’s relations with its aboriginal peoples for generations 
past. The wounds to the human dignity of native Canadians are broad 
and palpable in contemporary terms, and paternalistic attitudes still 
persist alongside the present offers of constitutional guarantees. It 1s no 
surprise that aboriginal leaders are distrustful of the promises of today 
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when so many arbitrary actions of the past are still to be fully 
acknowledged or redressed. 


Among many immediate aboriginal concerns there is one that has 
become a major focus for public attention in the last few years. It is the 
often disturbing relationship that exists between native peoples and the 
Canadian justice system. A series of searching reviews, culminating in 
1991 in the reports of commissions of inquiry in Manitoba and Alberta, 
have all told the same sad tale. The justice that has been offered to native 
Canadians by our courts and police forces has been, with few exceptions, 
punitive and alienating in the extreme. 


One of the many positive suggestions put forward by these commissions 
has been the call for a parallel justice system for native peoples. The 
federal Minister of Justice has earmarked new funds to deal with this 
issue, and several programs such as the Native Court Workers Program 
and the Native Law Students Program will be expanded. Important as 
these initiatives may be, they still fall short of the more substantial 
changes that have been proposed by many thoughtful observers. At the 
end of the year, for instance, the Law Reform Commission of Canada 
issued a report that endorsed the creation of community-based native 
justice systems. Pointing out that the criminal justice system must treat 
aboriginal people equitably and with respect, the Commission 
recommends that their “cultural distinctiveness be recognized, respected 
and, where appropriate, incorporated into the criminal justice system.” 
There is no doubt much that is complex and controversial in such 
proposals, and the Royal Commission will have its own 
recommendations to put forward on the issue. What matters is to get on 
with the job of identifying more precisely what changes are needed if 
aboriginal people are to be afforded a full measure of justice. 


GRIEFS AND GRIEVANCES 


The aftermath of the summer of 1990 continued to play out in 1991. 
During the winter and spring, the Parliamentary Standing Committee on 
Aboriginal Affairs held hearings on the events at Oka/Kanesatake and 
Kahnawake. Its findings were less than conclusive, and what Canadians 
are expected to make of those events is almost as uncertain as it was at 
the time. Among the Committee’s recommendations was the 
establishment of an independent judicial inquiry with the power to 
compel witnesses. In the light of what has been happening since, it 
might be more profitable to apply ourselves to preventing further after- 
shocks in those and other Mohawk communities. The same sorts of 
allegation and counter-allegation are still flying on both sides, and the 
tensions between native and non-native groups have not been 
fundamentally removed. 


At the time of the confrontations of 1990 there were public accusations 
of possible discriminatory conduct by members of both the RCMP and 
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the Canadian Armed Forces. Although we made it clear that such 
allegations could be investigated by the Commission, only one formal 
complaint was filed. In recent years, however, the Commission has been 
asked to look into a number of wrongs suffered by native peoples in the 
past. While, on the whole, there is now a better official disposition to do 
something about these issues, one is also struck by the extent to which 
old defence mechanisms persist. 


Last spring, the Commission undertook to carry out a review of 
allegations made by several Inuit families that were relocated from 
Northern Quebec and Baffin Island to Grise Fiord and Resolute Bay in 
the High Arctic between 1953 and 1955. Professor Daniel Soberman of 
Queen’s University conducted a thorough study of the evidence and 
personally interviewed many of the Inuit people and public servants 
involved. Simply put, his report suggests that although the Government 
doubtless had no ill intent, the project was poorly planned and executed. 
This resulted in a variety of social, cultural and physical hardships for the 
families involved, hardships that could reasonably have been foreseen 
and avoided. Moreover, Government promises to return the Inuit to their 
native villages, if they so chose, were not kept. 


The report also concludes that, although a desire to ensure Canadian 
sovereignty in the High Arctic was not the major reason for the 
relocation, it was certainly a contemporary issue and there can be little 
doubt that the presence of Inuit settlements in the High Arctic did 
contribute to Canada’s presence in that strategically vital region. 
Professor Soberman recommends that the Government recognize the 
failings of the relocation scheme and publicly apologize to the Inuit. 
They should in addition pay for the relocation of families who still wish 
to return to Northern Quebec and arrange for periodic family visits for 
those who decide not to. Finally, he endorses the proposal to recognize 
the Inuit contribution to the maintenance of Canadian sovereignty in the 
Arctic. The Commission completely concurs with this suggestion. 


The issue of low-level military flights over the traditional lands of the 
Innu of Labrador also remains to be resolved. With fewer nations now 
using the base, the number of flights has dropped, but a newly revised 
report by the Federal Environmental Assessment Review Office has 
concluded that a National Defence study of the environmental impact of 
the overflights failed to answer a number of questions concerning both 
native people and wildlife. It could take another two years to respond to 
FEARO’s concerns, during which time the present, admittedly reduced, 
number of flights seems likely to continue. 


Generations of young native Canadians were obliged to attend church- 
run residential schools as part of an assimilationist program that existed 
until the middle part of this century. We have commented in previous 
reports on the troubling results of this unhappy policy. The overall 


ISSUES IN HUMAN RIGHTS - 21 


effects of the residential school system certainly fall within the ambit of 
the Royal Commission on Aboriginal Peoples, and native Canadians in 
particular will be impatient to hear what it has to say. A matter of 
immediate concern is the decline of many of the aboriginal languages 
and dialects. Adequate funding for linguistic research and for the 
development of appropriate language teaching materials would be useful 
first steps towards a more concerted effort to preserve and revitalize 
Canada’s aboriginal languages. The establishment of an Aboriginal 
Languages Institute has been advocated by native leaders for several 
years and although there was some indication the Government might 
follow up on the idea, no action has yet been taken. In the fall, Member 
of Parliament Ethel Blondin tabled legislation to create such a 
foundation, but at the year’s end it had still not moved forward. Asa 
rule, we are sceptical about throwing money at a problem, but the 
situation of the aboriginal languages is unique and we strongly urge the 
Government to take action without delay to stimulate their retention and 
enhance their use before it is, quite simply, too late. 


REPRESENTATION IN EMPLOYMENT 


In 1990, the representation of aboriginal peoples among companies 
regulated by the Employment Equity Act rose by only one tenth of a 
percentage point over the 1989 figure, which was itself a dismal 0.8 
percent. Aboriginal people represented 1.4 percent of all hires, well 
below the general availability figure of 2.1 percent. The plans to recruit 
aboriginal people of some federally regulated companies and agencies 
are, however, beginning to pay off. The Royal Bank, for instance, 
increased its annual hiring rate for full-time workers from 0.1 percent to 
1.8 percent over four years. Innovative programs to accommodate 
cultural differences are other encouraging signs that some companies are 
ready to make special efforts to accommodate and retain aboriginal 
employees. 


The employment of aboriginal peoples by the Federal Government also 
continues to lag considerably behind that of other designated groups. In 
1990, their representation in federal departments and agencies also 
increased by only one tenth of a percentage point over 1989, bringing the 
present total to 1.9 percent, compared with a global availability estimate 
of 2.1 percent. If one excludes from this calculation the Department of 
Indian Affairs, where almost 20 percent of a sizeable workforce is 
aboriginal, overall representation of native people in the public service is 
substantially below availability. 


A 1991 study conducted by the Public Service Commission on the 
problems of retaining aboriginal peoples in the Federal Public Service 
showed that over the previous three years the departure rate of native 
people was two-and-a-half times the public service average. According 
to the study, the departure rate of 4.1 percent in 1990 was significantly 
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DISABILITY 


higher than the recruitment rate of 2.7 percent. When asked why they 
left the public service, aboriginal employees said that they felt unable to 
make a contribution, lacked challenge and had little say in decision- 
making. These reasons are not dissimilar to those cited by other under- 
represented groups, such as persons with disabilities, but the study also 
suggested that aboriginal people face special barriers as well. They often 
feel that their ancestry is more important to the organization than their 
abilities, with the result that they are relegated to token jobs outside the 
mainstream activity. Overall the public service is seen as an alien and 
inhospitable environment in which they are not only isolated from their 
own culture but cold-shouldered by fellow employees. 


In the past, federal efforts to recruit, retain and promote qualified 
aboriginal people have been largely haphazard and undirected. If the 
new agenda is going to build the bridges necessary for an equal and 
mutually respectful relationship, it must begin by fostering a more 
meaningful and structured program of native employment in the federal 
administration itself. 


Nineteen ninety-two happens to mark both the 500th anniversary of the 
arrival of Europeans in the Americas and the 125th anniversary of 
Confederation. Not surprisingly, many aboriginal people see little cause 
for celebration in either event. In reflecting on our past, it is to be 
hoped that Canadian society will have learned something from its 
misconceptions as well as from its achievements, and that it will be able 
at last to offer the aboriginal peoples of Canada the full measure of 
equality they have been for too long denied. 


The most difficult barrier faced by people with disabilities is often the 
psychological inability of others to deal with them as fellow human 
beings. In the past, society developed elaborate systems for setting them 
apart: they were placed in special schools, worked in sheltered 
workshops and lived in group homes or institutions. Some of the reasons 
for such segregation may have had a kernel of good sense, but there is 
also little doubt that many people with disabilities were and are pushed 
out of sight or kept at arm’s length for no better reason than that the 
larger community is more comfortable that way. 


WHOSE PROBLEM IS IT ANYWAY ? 


As we prepare to mark the end of the United Nations Decade of Disabled 
Persons, governments are gradually changing their policies and programs 
to recognize that people with disabilities are an integral part of society. 
This is all to the good, since it is through contact — the contact that 
comes with living, working, learning and playing with others — that 
people demonstrate their inherent dignity and their determination to 
participate. Contact also has the other great virtue of destroying the 
prejudices and stereotypes that serve to set people with disabilities apart. 
At the same time, it is not reasonable to expect that they will instantly fit 
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into a mode of life that has for so long insisted on their difference. 
Equality means both recognizing that people with disabilities are first an 
foremost people like everybody else and, at the same time, 
accommodating their unique needs. 


In the school setting, students with special needs will sometimes require 
additional help to enable them to learn and participate successfully. In 
the work world, some employees may need technical aids or other 
physical adjustments to allow them to do the job. Integration that does 
not provide these supports makes a mockery of the underlying notion of 
equality. Of course they will cost money and effort, but most often not 
nearly as much as opponents of accommodation would have us believe; 
and in any event, so do the segregated systems we have created to keep 
disability at bay. In the long run, integration with accommodation has its 
own pay-off, for it brings talented and energetic people into the heart of 
our society. 


Much has been accomplished over the past several years to make people 
more aware of the problems involved. Unfortunately, a shift from 
awareness to action does not always follow. It is not that we deliberately 
seek to exclude those with disabilities, it is more a case of forgetting to 
consider their needs when we establish the ground rules. On closer 
examination, of course, we discover that the result is the same. What we 
may also find is that it is perfectly possible to accommodate minority 
needs without shattering the foundations of the majority universe. 
People with disabilities want rules to take account of their reality and to 
give them a fighting chance. The Commission believes that they will be 
closer to achieving proper levels of economic integration and 
employment only when rules and regulations are re-examined from their 
perspective. 


ECONOMIC INTEGRATION 


Levelling the economic playing field was the goal of many of the 
suggestions made by the Parliamentary Committee on Human Rights and 
the Status of Disabled Persons when it reported in 1990 on the 
difficulties people with disabilities face in joining the mainstream. The 
most important of its recommendations was that the Federal Government. 
in partnership with people with disabilities, should develop a national 
action strategy to deal with the unacceptably low employment rate in 
Canadian society. When the Government’s original reply proved to be 
largely lacking in specific new commitments, the Committee asked it to 
think again, and in September a National Strategy for the Economic 
Integration of Persons with Disabilities was announced. The 
Committee’s refusal to take vacuous promises for an answer was perhaps 
the pivotal decision in persuading the authorities to bring forward more 
comprehensive and tangible initiatives. 
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The National Strategy allocates some $158 million for distribution 
through ten federal departments and agencies over the next five years. 
Several worthwhile initiatives have already been introduced: the 
Department of Transport announced in October that $24 million would 
be provided to the transportation industry to improve accessibility for 
travellers; Indian and Northern Affairs will allocate $8 million to assist 
aboriginal peoples with disabilities; and the Department of Labour is to 
provide an additional $2.3 million to enable unions, labour-management 
bodies and organizations representing people with disabilities to work 
together on practical solutions to the problems faced by disabled 
workers. 


A COMPREHENSIVE APPROACH 


These new measures, coupled with tax incentives in the 1991 budget to 
encourage the development of more accessible buildings, have generally 
been welcomed by representatives of people with disabilities. A new 
willingness to focus on disability-specific initiatives contrasts favourably 
with a history of neglect, but it cannot pretend to be the whole answer. 
Disability advocacy groups have been urging the Federal Government to 
take a broader and more systemic approach for some time. Like the 
Standing Committee, they were impressed by the comprehensiveness of 
the Americans with Disabilities Act proclaimed in the United States in 
1990. The ADA is considered by many to be at the forefront of 
legislation for promoting the rights of people with disabilities. It 
effectively prohibits discrimination against individuals with physical and 
mental impairments in employment, transportation, telecommunications 
services and public accommodation. The Act requires, for example, that 
all new or renovated buildings accommodate the needs of such persons, 
that bank teller machines be accessible, that restaurants provide menus in 
braille or an equivalent service, that telephones for the deaf and hard of 
hearing be installed in hotels, and that all movie houses, concert halls, 
sports arenas and auditoriums be fully accessible. 


In September, the Canadian Disability Rights Council suggested that 
seven pieces of Canadian legislation be simultaneously amended by 
means of an Omnibus Bill: the Canada Evidence Act, the Criminal Code 
of Canada, the Broadcasting Act, the Immigration Act, the Access to 
Information Act, the Canada Elections Act, and the National 
Transportation Act. The Council believed amendments to these statutes 
could be introduced relatively quickly and would have an immediate 
impact upon the lives of many of the people they represent. They would, 
for example, guarantee barrier-free access to polling stations, ensure 
professional interpretation in the court room and require captioning of 
television broadcasts. It remained unclear at year’s end whether the 
Government was prepared to move along those lines. Nineteen ninety- 
two will be the acid test of its resolve. 
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WHERE THERP’S A WILL 


Integration, whether it be economic, educational or social, is an abstract 
word for an extremely concrete and human proposition. What it means, 
simply put, 1s that people with disabilities should as far as possible lead 

their lives on the same terms as their non-disabled relatives, neighbours 

and friends. Nowhere are the obstacles to such equality more acute than 
in the matter of transportation. 


The National Transportation Agency has broad investigative powers to 
monitor the quality and effectiveness of the services provided to the 
public by all carriers under federal jurisdiction. The Agency also has 
authority to investigate complaints by those who believe they have not 
been provided with an acceptable level of service. In March 1991, the 
Minister of Transport was presented with draft regulations prepared by 
the Agency that would improve the accessibility of the federally 
regulated transportation system. Since then there has been a long silence. 
Canadians with disabilities have been waiting since 1980 for these 
regulations and do not understand Government’s failure to respond. 
They naturally regard their introduction as a measure of the 
Government’s sincerity about meeting their needs and of the practical 
effectiveness of the National Strategy. So does the Commission. We 
have urged the Minister responsible to act promptly to put them into 
Silect. 


ACCESSIBILITY 


As we have said before, adapting buildings to make them accessible to 
all is a legal requirement, not an act of official benevolence. When some 
people cannot even enter the buildings in which others work, eat and 
play, their opportunities for economic or social integration are more than 
simply limited, they are non-existent. Unfortunately, we are still far from 
meeting our plain duty in this area. 


In 1990, the Commission surveyed the accessibility of federal buildings 
and confirmed the obvious, that a great many of them were much less 
than fully accessible to many disabled people. We promised then to 
continue to push for changes and we have done so. We supported the 
Treasury Board in its efforts to put in place a policy requiring all 
departments and agencies to meet reasonable accessibility standards by 
1994-95. They now have plans in place setting out how they are going to 
accomplish this, and we intend to make sure that they live up to their 
commitment. We are also putting our own house in order by making 
sure that our regional offices meet the same high standards we expect of 
others. All our offices will be fully accessible by the end of the 1992 
fiscal year. 


We have also expanded our efforts through surveys of a number of postal 
and banking facilities using the same barrier-free standards. The final 
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results will not be published until early in 1992. They are expected to 
show, however, that some real effort has been made — and that much 
more is required. 


Being able to get through the front door is important, but that alone will 
not satisfy the needs of people with disabilities. Access to information is 
just as important as physical access. That was why, in 1990, we also 
surveyed the availability of public information in alternate formats and 
the difficulties faced by the hard of hearing in communicating by phone 
with government departments. The results were hardly encouraging: the 
functioning of telecommunications devices for the deaf was well below 
acceptable standards in all too many cases, and the availability of 
material in alternate formats was no better. In 1991, the Commission 
made sure that all the departments and agencies surveyed were fully 
informed of the results and pressed to take corrective action. The 
response was generally positive; most federal organizations are now 
committed to providing services fairly to those with vision and hearing 
impairments. The Secretary of State has also written to all his colleagues 
urging their attention to this question, and the expertise of the Status of 
Disabled Persons Secretariat has been made available to help 
departments and agencies improve their performance. 


When the Commission first entertained the idea of using surveys to help 
promote equal access, it knew what it was up against: the problem had 
been with us a long time and would not be resolved overnight. Our 
efforts so far do not suggest that this original prognosis was overly 
pessimistic. On the other hand, we have largely overcome the first 
hurdle: organizations now understand that there is a problem and are 
more sensitive to the need to design their buildings and provide their 
services in ways that do not unthinkingly exclude people with 
disabilities. Sometimes their efforts are insufficient or ineffective, but 
there is a genuine willingness to improve the situation. Encouraged by 
this show of good faith, we will continue not only to keep track of how 
well organizations are providing equality of access but also to help them 
do better. 


~ REPRESENTATION IN EMPLOYMENT 


A key measure of how far people with disabilities are integrated into our 
society is their representation in the workforce. So far the results are 
disappointing. Disabled people continue to be under-represented in 
virtually every industry and every occupational grouping that falls within 
federal jurisdiction. This is not to say that there have been no useful 
initiatives. A number of employers have designed programs to improve 
the job opportunities of people with disabilities. The Royal Bank has 
earned plaudits from disability rights groups by using their services to 
recruit promising candidates. The Department of External Affairs has set 
up a technical aids bank so that all employees will have the tools needed 
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to do the job no matter where they sit in the organization. The 
Saskatchewan Wheat Pool has created a group of disabled employees to 
advise them on employment policies and practices and their effect on 
persons with disabilities. These are just a sampling of the concrete steps 
taken by some employers. 


Success stories are the exception, however. In general, we face a much 
bleaker reality. People with disabilities comprised only 2.4 percent of all 
those employed in 1990 by organizations subject to the Employment 
Equity Act. The official estimate of their overall availability in the 
national labour force is 5.4 percent. Women with disabilities are 
especially vulnerable and even those who were employed in 1990 made 
barely seventy percent of the average male wage. And if our efforts to 
improve the representation of persons with disabilities were not enough, 
we now find ourselves drawn into a legal skirmish over what the correct 
definition of disability should be in this context. The Employment 
Equity Act Guidelines use a definition of disability which entails a 
limitation on an employee's opportunities (or perception of such a 
limitation) to do the job satisfactorily. Most employers have accepted 
these criteria; a small minority have chosen not to. Two banks, for 
example, have launched a legal challenge to the Guidelines themselves. 
Their contention is that they already have disabled employees who do not 
consider themselves disadvantaged in employment, because of the 
organization’s efforts to accommodate them, and that their apparent 
representation of people with disability thus fails to reflect reality. 
Whatever the merits of this argument, it seems to us that time-consuming 
litigation will only serve to waste resources and delay progress, and will 
not meet the interests of any of those concerned. Nor can we accept the 
possible consequence that people with minor or temporary disabilities 
may become over-represented to the disadvantage of other would-be 
workers whose disabilities are more chronic or severe. 


IN FIGHTING TRIM 


The Commission is not, of course, oblivious to the problems of 
individuals whose disabilities may be less severe. Our concern with the 
so-called War Readiness principle that governs enrolment in the 
Canadian Armed Forces is a case in point. Reduced to its essentials, this 
policy requires that all members of the Forces, no matter what their trade 
or occupation, must be fit enough to play a combat role or undertake 
equally arduous duties. The reality is generally quite different: there are 
many service jobs, from cooks and clerks to musicians and librarians, 
where the incumbents are highly unlikely to perform strenuous physical 
tasks, whether in peace or war. Moreover, technological advances to 
military and other hardware have greatly changed the ways in which 
modern warfare is conducted, and a contemporary fighting force must be 
more than just a physical elite. It is our considered opinion that people 
with limited disabilities could, given the opportunity, perform many of 
the military and support tasks involved. 


28 — ISSUES IN HUMAN RIGHTS 


This is not an argument for throwing military standards out the window. 
What is at issue is their inflexible application to real but quite 
manageable conditions that may come within the broadest definition of 
disability. If the Armed Forces were more willing to look beyond 
generalizations to the functional abilities of individuals, many of their 
exclusionary decisions would not, in our view, withstand practical 
scrutiny. Such was the case, for instance, with a policy that prevented all 
individuals with psoriasis from enrolment. This was changed in 1991 
only after the Commission interceded and under threat of having the 
matter decided by a human rights tribunal. The Forces are one of 
Canada’s largest employers, and the Commission cannot accept that 
guarantees against discrimination based on disability that are in force 
universally in this country should not apply to them. 


DRUG TESTING 


The Commission has not changed its position on the unacceptability of 
widespread mandatory drug testing in employment. There is still no hard 
evidence that drugs are a significant problem in the workplace in Canada, 
or any proof that generalized drug testing improves safety on the job. On 
the other hand, there is every reason to fear that drug testing will unfairly 
discriminate against otherwise qualified job applicants or employees, not 
least because of the limitations of what test results can show as indicators 
of impairment. 


Perhaps for a combination of these and other reasons, there has so far 
been no rush by Canadian employers to jump on the drug testing 
bandwagon. There have, however, been some exceptions. The Toronto- 
Dominion Bank, for example, has instituted a screening policy for all 
would-be employees. It maintains that such testing is necessary to ensure 
that clients’ funds are secure, a concern that has not to our knowledge 
been expressed by other Canadian banks. The Canadian Civil Liberties 
Association was not impressed with these arguments and launched a 
complaint with the Commission to challenge the policy. At the time of 
writing, the investigation has been completed and we await comments 
from the Bank as to why it considers the policy to be a bona fide job 
requirement. The Commission will then review the explanations and 
determine what further action should be taken.* 


Those who oppose drug testing are often caricatured as “soft on drugs” or 
as suggesting that drug use on the job is not dangerous. Nothing could 
be further from the truth. What distinguishes proponents from opponents 
of drug testing is that the latter believe that a means should bear some 
relation to its end. Screening out a person from employment because that 
person tests positive for a particular drug — cannabis in the vast majority 
of cases — is not essentially different from concluding that a person who 


* At its February 1992 meeting, the Commission decided to attempt 
conciliation, and at press time we await the outcome of that process. 
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had a drink on a Saturday night is unsuitable for work the following 
Monday, except, of course, that cannabis is an illicit drug and alcohol is 
not. We must therefore repeat a now familiar refrain: a positive drug 
test does not demonstrate impairment or drug dependency; all it shows is 
some degree of recent exposure to that substance. Is this sufficient to 
deny an otherwise qualified person an opportunity to earn a livelihood? 
And to justify the invasion of privacy which is almost certainly involved? 
Not in our view. 


Not only is the Commission of the opinion that there are no good social 
policy reasons to support an across-the-board drug testing program, but 
there is, in addition, some cause to fear that if unlimited drug testing 
were to become widely accepted, similar intrusions would follow. A 
Globe and Mail report last July told of an employee of an American 
company who was fired after a urine test revealed nicotine in his system, 
of another who had been let go for drinking after work, and yet others 
who had been forbidden to ride motorcycles or fined for being 
overweight. The only sound basis for a non-discriminatory approach to 
employment is to ensure that any qualification, limit or requirement is 
specifically and objectively tied to the ability to do the job. The best rule 
of thumb is that the more hypothetical and broad-brush the risks, evils or 
inconveniences the employer invokes for testing, the more questionable 
the job requirement and the closer it is likely to come to discrimination. 


AIDS 

If any such reminder were necessary, then 1991 was a year that heavily 
reinforced the message that AIDS is potentially a threat to all segments 
of society. Programs to educate the public about AIDS, its causes and 
the progress of the disease are vital to preventing its further spread. The 
overhaul of the federal AIDS program announced by the Minister of 
Health and Welfare in October was some recognition that the problem 
requires even more government action than it has received so far. The 
concurrent announcement that condoms would be made available in 
federal prisons was long overdue. The Ministers and departments 
concerned must be praised for applying common sense to what had 
tended to be an unmentionable public health issue. 


But there is another means of HIV transmittal that does not feature in 
present preventive plans. It is well known that intravenous drug use is 
not uncommon in penitentiaries and that, since needles are often shared, 
HIV infection can be transmitted in this way. We could avert our eyes 
and argue that drug use is illegal and therefore that it would be wrong to 
condone the practice, even indirectly, in Canadian prisons. Or we could 
recognize that total interdiction of drug injection is impossible and try to 
find some way to deal with reality. The Commission believes that 
common sense and not moral posturing should apply. At the very least 
there should be ways to ensure that needle-cleansing agents are available. 
The debate about providing cleansing agents has been under way in 
Europe for a number of years, and certain institutions in Switzerland 
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have made bleach available for cleansing purposes. AIDS is a disease 
that demands more than half measures, and it is high time Canada took 
action in this direction. 


The Commission also holds that discrimination on the grounds of HIV 
infection or AIDS, whether founded in fact or in suspicion, is a violation 
of the Canadian Human Rights Act. We continue to receive a small 
number of complaints related to discrimination on the grounds of AIDS. 
In November one such complaint, against the Canadian Armed Forces, 
was referred to a human rights tribunal to determine whether, as the 
complainant alleged, the Forces had released him because he tested 
positive for HIV. It takes no crystal ball, however, to predict that similar 
situations are likely to arise as the disease continues to spread, and that 
we must expect more rather than fewer complaints of AIDS-related 
discrimination. The Commission has put out a brochure on HIV-AIDS 
and Rights which urges employers, employees and members of the 
general public to guard against the myths, stereotypes and irrational rules 
that cause this kind of discrimination. Well-publicized corporate AIDS 
policies can offer essential information, as well as reassurance where 
needed. Discrimination and AIDS both thrive on ignorance and 
concealment. Education not only removes unnecessary fears, it may 
encourage both fairness and compassion. 


‘“Racism’s back”, announced the November 1991 issue of The 
Economist. While some may question whether it ever goes away, the 
present upsurge of xenophobia around the world undoubtedly touches a 
nerve in Canada as well. The call for more pluralistic politics and 
practical respect for cultural and religious diversity is real and strong. 
But so are the latest ethnic conflicts and the sometimes violent backlash 
against minorities. The kinder, gentler society being proclaimed by our 
neighbour to the south has been Canada’s official philosophy for decades 
now. This is no doubt as much the result of a complex history as it is of 
humanitarian vision. But Canada has never completely freed itself, any 
more than any other country, from the corrosive effects of ingrained 
assumptions of racial superiority. We need to come to terms more 
directly with the reality that our nation is culturally a very mixed bag, 
and that that in itself is more of a blessing than a curse. 


THE COMPANY OF STRANGERS 


That great sounding board of Canadian opinion, the Citizens’ Forum, 
heard copious testimony both to our tradition of tolerance and to some 
popular misgivings about whether we really know how to deal with the 
phenomenon of ethnic and religious prejudice. Canada’s official policy 
of multiculturalism was frequently debated in the Forum, and many 
intervenors took the view that while the idea was perhaps appropriate, 
some of its manifestations had been less than helpful to the country. 
Thismay, however, have been more a delayed reaction to earlier aspects 
of the program than an objective assessment of its actual premises. The 
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present focus is much more clearly on our shared citizenship; and what 
makes that citizenship special are its unifying values of pluralism and 
acceptance of difference, values for which the word multiculturalism is 
simply a convenient if rather clumsy shorthand. 


The nurturing of those values through the federal Multiculturalism 
Program cost $28.4 million in 1990-91, or a little more than one dollar 
per Canadian. Many would say it is a small price to pay for some fairly 
basic social cement. Despite dissenting voices, successive polls reflect 
strong public support, by as much as a two-thirds majority according toa 
CBC-Globe and Mail survey released in November. It may just be, with 
a little bit of luck, that Canadians will emerge from their present, 
somewhat self-inflicted identity crisis more confirmed than ever in their 
shared love of freedom and their basic respect for diversity. 


Canada is sometimes thought to present a choice to new arrivals between 
joining a well-defined mainstream and preserving traditional ways and 
identities. In fact, this dichotomy is false in the first place in supposing a 
monolithic mainstream, and false additionally in imagining that 
immigrants have no better reason for coming to Canada than to recreate 
the culture and conditions they left behind. It bears recalling that 
whatever else it may be, today’s Canada is a product of yesterday’s flow 
of European and other migrants and that, for better or for worse, their 
contribution and that of the original inhabitants of these vast territories is 
the foundation on which we must continue to try to build a peaceful and 
productive society. 


What we chiefly have to guard against is allowing ills that are the 
common human lot — everything from economic pain to social abuses 
— from becoming polarized by ethnic and cultural differences and turned 
into blunt instruments of discrimination. As Satya Das of the Edmonton 
Journal told a conference in that city last November, “Once we find the 
right words, we broaden the scope of understanding. Once we find the 
right words, we talk to each other as Canadians, Canadians who should 
have a more profound knowledge of one another’s faiths and one 
another’s origins. This becomes a process of inclusion, part of a social 
evolution toward a clearer meaning of Canada and Canadians.” Canada 
is by its historic nature widely connected with other countries and 
cultures. When it manages to raise its eyes above its internal divisions, it 
offers the rare prospect of a successful and inclusive multicultural reality. 
That is what we have to work for. 


IMMIGRATION 


In its report, New Faces in the Crowd, the Economic Council of Canada 
concluded that most members of the public believe greater contact 
among different racial and cultural groups generally produces greater 
tolerance. The report also challenged a number of popular myths about 
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the economic effects of immigration and the possible erosion of 
cherished local traditions. “Nearly every immigrant more than pays for 
himself/herself in scale economies and lighter future tax burdens.”’ Nor, 
the Council concluded, does immigration create unemployment. In that 
light, and mindful of the remarkable growth and mobility of world 
populations, Canada may have to adopt a less circumspect approach to 
increasing present levels of immigration than the Council deems prudent. 
In any event, one must certainly concur with its observation that the 
“pressure from refugee claimants is high and growing, and it is such that 
recommendations about levels (of immigration) could turn out to be 
purely academic.” Moreover, leaving aside the many people around the 
world who think of Canada as a possible haven from their troubles, there 
are serious human rights problems associated with the large backlog of 
refugee claimants already in Canada, or for families that are obliged to 
put their lives on hold while applications to rejoin relatives or spouses 
make their way through the procedural labyrinth. 


SUCH A LONG JOURNEY 


There can be no question that our society has travelled far — perhaps 
further than most — on the road toward effective cultural pluralism. To 
some extent we have even been able to atone for historical injustices to 
certain groups along the way. Canadians of Chinese, Italian and 
Japanese origin, to name a few, have been victims of official 
discrimination on a significant scale, and we believe many Canadians 
would now acknowledge the inhumanities that were involved. Speaking 
to the National Congress of Italian Canadians in November 1990, the 
Prime Minister characterized the internment of Canadians of Italian 
origin during World War II as “part of a pattern of discrimination 
practised by the Government of Canada over a period of many years 
against Chinese-Canadians, Ukrainian-Canadians and others.” 


During the Gulf crisis, this historical record was again on the public’s 
mind, particularly among citizens of Arab origin. As the Prime Minister 
observed of those earlier situations, “it is in difficult times that our rights 
and freedoms mean most. It is in difficult times we are put to the test.” 
With the benefit of hindsight, our test results in 1991 were probably 
better than in the past, but certainly not one hundred percent. Incidents 
of verbal abuse and physical harassment against Arab-Canadians were 
widely reported and, it must be added, widely condemned. Canadians of 
various middle-eastern origins found themselves singled out for 
interrogation and surveillance by the Royal Canadian Mounted Police 
and the Canadian Security Intelligence Service. Whether or not the 
representatives of those agencies always acted strictly and 
conscientiously within their respective mandates is a further question, 
which has yet to be finally resolved, but it is clear that many Canadians 
of Arab origin continue to have doubts on that score. 
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While the excesses that occurred against Arab citizens in other countries 
did not happen here, it is equally clear that our journey to becoming a 
tolerant society is incomplete. This was again borne out by the persistent 
promotion of racial hatred by extremist organizations across the country 
— through rallies, telephone messages, newspapers, books and 
pamphlets. The defacing of prayer halls, cemeteries and other religious 
sites happens not only in Europe or Asia, it happens in towns and cities 
in Ontario, Alberta or Quebec. 


Before we dismiss these as fringe phenomena, we need to recognize that 
the operating premise of hate-groups does not change: it is that 
scapegoats for society’s ills are found most readily among those who can 
be distinguished from the mainstream. These ‘strangers in our midst’, 
are portrayed as standing in the way of a traditional society with an 
established hierarchy of power. It is true that at many levels, both 
official and unofficial, Canada has set its face against ethnic and religious 
intolerance, but it is equally true that the virus exists virtually everywhere 
and only a steady determination can keep it at bay. The Commission 
continues to pursue the hate merchants in this country and, as the year 
ended, was investigating complaints of telephone hate messages 
sponsored by racist groups from Vancouver and Winnipeg. Justice 
authorities in Winnipeg have also taken action to curtail the activities of 
an increasingly virulent Ku Klux Klan cell, the sponsor of the Winnipeg 
hate line, by laying criminal charges. 


“No tolerance for intolerance” was also the apt response to Ku Klux Klan 
activities in Quebec last summer, and we find it encouraging that racism 
should have been made the specific target of a $7.5 million program 
announced by the Ontario Government in April. Any public education 
program on race should also be mindful of the role of minorities in the 
media, and of the overwhelmingly white face of much Canadian 
advertising. Such matters have a direct and widespread impact on the 
shaping of perceptions about the society we live in and about the status 
of its various members. Clearer and more effective industry guidelines 
would certainly help, as would practical suggestions about ways to make 
either the workplace or the public arena more welcoming and 
accommodating to people of all skin colours, backgrounds, affinities and 
persuasions. 


Rights, however, carry certain responsibilities, and the business of 
fostering mutual respect is not a one-way street. Without a commitment 
to the values of common citizenship, the philosophy of pluralism lacks 
the necessary give-and-take. The report of the Economic Council 
mentioned above suggested a “moral contract” to this effect that could be 
tailored to Canada’s needs. Formal commitments may not be strictly 
practical, but the idea that people need to be better informed about the 
basic social and legal rules that help to hold the country together is no 
more than common sense. 
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There could hardly be a better time to affirm and apply the central values 
of Canadian citizenship, most notably those of individual rights and 
mutual respect. The goals of human rights and awareness of our 
multicultural character are inseparable in encouraging the full and free 
expression of human diversity. Without a bold policy, we run the risk of 
repeating those aspects of Canada’s history that smacked of intolerance 
in the past. “It is in the mixing of cultures, not in their preservation from 
change, that nations remain interesting and successful,” noted The 
Economist in November. Canada’s multicultural policies must be 
equally dynamic and forward-looking. 


REPRESENTATION IN EMPLOYMENT 


Any decline in overt racial or ethnic discrimination must be read in the 
murky light of the considerable covert or indirect discrimination that 
remains. There were reports last spring, for instance, of preferential 
screening by a number of Ontario’s employment agencies. While several 
agencies argued that they were only responding to employers’ 
preferences, there is no getting away from the fact that such subtle or not 
so subtle hints greatly affect who gets hired and are in obvious conflict 
with both federal and provincial human rights codes. In the event, the 
Ontario Commission approved settlements with two Toronto-based 
agencies that would have them introduce clearer anti-discrimination 
policies, train staff to apply them and introduce an employment equity 
plan. 


Meanwhile, the performance of federal organizations in hiring visible 
minorities remains very mixed. In 1990, visible minority employees 
made up only 3.5 percent of the public service, as reported under 
Treasury Board’s eight-year-old Employment Equity Program, a change 
of less than half a percentage point from 1989. The workforce 
availability estimate is 6.3 percent. By comparison, visible minority 
representation among all Canadian employers subject to the 1986 
Employment Equity Act reached 7.1 percent in 1990, compared with last 
year’s figure of 6.7 percent. However, the banking sector was once again 
largely responsible for this relatively strong performance, and even the 
banks’ new hires were predominantly lower-ranking female employees. 
In terms of salaries, visible minority men earned ninety-five percent of 
the average salary for all men in the federal domain in 1990, while 
visible minority women earned just seventy-one percent, slightly less 
than women in general. 


Among organizations in the federal or federally regulated sector, the 
representation and hiring of visible minorities is generally quite high in 
those professional groups that normally supply new generations of senior 
managers. What is striking, however, is how few members of visible 
minorities have attained the more senior management ranks, 2.1 percent 
in the public service and 3.0 percent under the Employment Equity Act. 
It seems no more than reasonable to ask why this is so. Some visible 
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minority representatives contend that there is a racial screen at work, 
however unwittingly or informally. If that is so, we need to acknowledge 
it, find out how the screen operates, and to set to work to correct its 
discriminatory effects. 


Something of the sort is now being contemplated by the Employment 
Equity Division of the Treasury Board, and individual employers under 
the Employment Equity Act have also seen the need to put an end to 
racial ceilings. The Commission is proposing to undertake a review of 
employment equity practices in the National Research Council and 
Energy, Mines and Resources in 1992, both of which organizations have 
come under some fire from visible minority representatives for alleged 
failures to promote non-white employees on an equitable basis. The 
potential for cultural prejudices is every bit as great in bureaucratic 
hierarchies as on the shop floor, and the potential for cloaking them in 
official respectability is even greater. Government and business 
organizations need to examine their own consciences more rigorously. 
The work of anti-discrimination agencies like this Commission provides 
enough grounds to suspect that all is not well, but it is also up to those 
organizations to tackle the problem more directly than they have to date. 


SEX SPEAKING OUT 


It must be entirely clear to any thinking person that women are by far the 
more common target of sex discrimination. Nor do the ways in which 
they have been discriminated against vary greatly over time or place. As 
a former Justice of the Supreme Court, Bertha Wilson, said in a speech to 
B'nai Brith Women last May, “as long as women are systematically 
subordinate to men, they will suffer, at the minimum, ongoing 
psychological domination and, at the maximum, physical and sexual 
abuse.” This has been many women’s situation for a very long time. 


What has been changing, however, slowly but significantly, are our 
attitudes to sex discrimination and the patterns of sexism that are 
ingrained in much of human history. Now that the traditional silence has 
been broken, both women and men have begun to recognize just how 
pervasive sex discrimination can be and how important it is for both 
sexes that the balance be set right. Many aspects of discrimination 
caught the public eye in 1991, but none more than sex biases in the 
justice system, systemic economic disadvantages to women, and various 
forms of violence, from sexual harassment to physical assault. 


THE JUSTICE SYSTEM 


Women, law and the administration of justice was the focus of much 
discussion during the year. The issue was examined, for example, by the 
Manitoba Branch of the National Association of Women and the Law. 
Its report, Gender Equality in the Courts, released in March, concluded 
that sex bias runs through every aspect of the legal system from law 
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schools to the judiciary. The Association noted that recent court 
decisions by male judges make some of them seem wonderfully unaware 
of the realities that are faced by Canadian women. Others continue to 
make uncalled for comments that tarnish the reputation and credibility of 
the judiciary as a whole. Without wishing to belabour the obvious, 
surely judges, more than almost anyone else in our society, must be seen 
to be evenhanded and respectful of sexual equality. 


Although the NAWL also reported that more women were being 
appointed to the bench, it was not satisfied that the rate was fast enough 
and pointed out that judicial appointments committees were still largely 
composed of white males. Picking up on this theme, the Minister of 
Justice, Kim Campbell, sponsored a three-day symposium on Women, 
Law and the Administration of Justice in Vancouver last June. The 
Minister made it clear that Canada’s justice system must “reflect the 
reality of a group that constitutes the majority of the population. Justice 
for women is, quite simply, justice.” She went on to promise action to 
increase the representation of women on the bench and in other senior 
federal appointments relating to the justice system (as of April 1991, only 
ten percent of federal judges were women) and to review ongoing 
constitutional litigation that affects women’s equality. 


In September, the Federal, Provincial and Territorial Ministers 
Responsible for Justice committed themselves as a group to eliminating 
sex discrimination in the justice system. Recognizing that men’s and 
women’s experiences are different in many ways, they stressed that both 
experiences are equally valid and credible from the judicial standpoint. 
The Ministers also noted how sex discrimination may compound other 
forms of discrimination: “. .. the complex interaction of issues which 
affect aboriginal women, women who are members of racial and other 
minorities, such as women with disabilities, must be explored in order to 
fully address gender-biased inequalities in the justice system.” Madame 
Justice Wilson has been named by the Canadian Bar Association to head 
a task force on sexual equality in the legal profession. 


THE ABUSE OF POWER 


Speaking in April 1991, Supreme Court Justice Beverley McLachlin 
reminded us that for many years “domestic violence in the form of the 
assault of women by men was accepted both legally and socially. This 
acceptance was in part a reflection of the view of the husband's 
ownership of his wife, and his right to discipline her with physical force 
if necessary. As a consequence, ‘wife battering’ was rarely spoken of, 
rarely reported, rarely prosecuted, and even more rarely punished.” 


That these assumptions are no longer uncritically accepted is increasingly 


clear: women have been speaking out against them in unprecedented 
numbers and with a great deal of public energy. And there may at last be 
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the makings of a coalition of women and men to give them more 
credence and to take more vigorous action to deal with them. All this is 
to the good, but there is also much evidence to show that we are not 
there yet. Among the matters covered by the Manitoba Aboriginal 
Justice Inquiry was the sequel to the death of Helen Betty Osborne, a 
young native woman who was raped and murdered by white youths. The 
murder investigation was notoriously dilatory, and the Inquiry report 
provides a graphic description of the effect of societal attitudes, not only 
in victimizing young native women but in burying society’s bad 
conscience as well. The Inquiry concluded that it was evident that “. . . 
the men who abducted Osborne believed that young Aboriginal women 
were objects with no human value beyond sexual gratification. ... It is 
intolerable that our society holds women, and Aboriginal women in 
particular, in a position of such low esteem.” The Inquiry concluded that 
Ms. Osborne’s murder was both a racist and a sexist act: “Betty Osborne 
would be alive today had she not been an Aboriginal woman.” 


In the course of the year the House of Commons Sub-Committee on the 
Status of Women heard from some 40 organizations on the same general 
theme. Among its least encouraging conclusions was the finding that 
violence against women remains largely a women’s problem for which 
there is “minimal social awareness or support.” That may at last be 
changing. The Government’s response to the recommendations put 
forward by the Committee announced the establishment of a Panel on 
Violence Against Women that will hold hearings across the country and 
prepare a plan of action with timetables for government action. The 
Panel is expected to report to Parliament by December 1992. 


ECONOMIC DISADVANTAGES 


Among other recommendations made by the Sub-Committee on the 
Status of Women was a call for the Federal Government to “move within 
its own jurisdiction to eliminate systemic barriers which prevent women 
from enjoying equality of opportunity and security.” The Sub- 
Committee’s point was that the physical and sexual vulnerability of 
women cannot be divorced from the other socio-economic disadvantages 
from which they suffer. In its response, the Government referred to the 
review of the Employment Equity Act that is now under way as one way 
of redressing the balance. As we report below, it is true that women are 
making some ground, and improved employment equity legislation 
would undoubtedly help them to advance further. But it is not by any 
means the whole solution. 


The Government’s reaction leaves entirely out of account the legal 
requirement under the Canadian Human Rights Act that women receive 
equal pay for work of equal value. A more purposeful approach to pay 
equity is essential to the elimination of the economic disparities between 
men and women. In 1990, the average earnings for women who worked 
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full time was still only 67.6 percent of the average earnings of men. This 
issue goes beyond mere workforce representation to the right of all 
individuals in our society to be properly compensated for the value of the 
jobs they perform and not according to often sex-based assumptions 
about their market value. 


SEXUAL HARASSMENT 


Events south of the border have doubtless sharpened public awareness of 
sexual harassment in 1991, but the sad fact of the matter is that 
harassment exists everywhere and has shown considerable resistance to 
change over the years. Here in Canada, an Angus Reid-Southam News 
survey found that 37 percent of women and 10 percent of men who 
worked outside the home believed that they had suffered some form of 
sexual harassment. More than half of those who felt they had been 
harassed had done nothing about it. Such inaction is less surprising when 
one takes into account that only half of the women concerned believed 
their employer would take a harassment complaint seriously. It is an 
unfortunate fact that, although most organizations protest their aversion 
to sexual harassment, relatively few of them are clear about what it 
entails or at all effective in either taking action to prevent it or acting 
quickly and appropriately when it is brought to their attention. 


In Canada, as elsewhere, there has been much discussion of what 
constitutes sexual harassment and what the employer’s responsibility is 
for ensuring that it does not occur in the workplace. The answers are 
clearer than many people might think. In 1989, the Supreme Court ruled 
in Janzen and Govereau v. Platy Enterprises that the scope of sexual 
harassment in the workplace was very broad indeed, running “the gamut 
from overt gender based activity, such as coerced intercourse, to 
unsolicited physical contact, to persistent propositions, to more subtle 
conduct such as gender based insults and taunting, which may reasonably 
be perceived to create a negative psychological and emotional work 
environment.” The Janzen decision also made it very clear that sexual 
harassment includes both situations in which demands for sexual favours 
are made under threat, and situations in which sexual demands are 
“foisted upon unwilling employees or in which employees must endure 
sexual groping, propositions and inappropriate comments, but where no 
tangible economic rewards are attached to involvement in the 
behaviour.” 


The matter of employer liability was extensively dealt with in Robichaud 
v. Treasury Board, a 1987 case in which the Supreme Court held that 
employers were liable for acts of sexual harassment committed by their 
employees in the course of their employment. Among other things, it 
means that employers have a clear interest in establishing effective anti- 
harassment guidelines. Yet a 1991 survey by the Hudson Institute found 
that only fifty-five percent of the organizations surveyed had a sexual 
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harassment policy and only one in five provided supervisory training on 
harassment issues. It appears, in other words, that a good many 
employers are simply crossing their fingers and hoping for the best. 


With that possibility in mind, the Commission wrote at the end of the 
year to all federal employers to stress their obligations to prevent 
harassment and to take appropriate action when acts of harassment are 
brought to their attention. They were also reminded that the Canadian 
Human Rights Act protects employees not only against sexual 
harassment, but also against harassment on other grounds specified in the 
Act. Employers who do not have their harassment policy posted in 
prominent locations, who have not provided training for managers on the 
topic of harassment, and who do not provide and proclaim appropriate 
avenues of redress are, in a sense, asking for trouble. They should 
certainly not expect human rights tribunals to find that they have lived up 
to their duty to provide an environment free of harassment. 


WORK IN PROGRESS 


As we noted in last year’s Report, there are two areas in which progress 
has been made in restoring some fairness between the sexes: the 
integration of women into the Armed Forces and the provision of proper 
facilities for women serving sentences in federal penitentiaries. 


Nineteen ninety-one saw the release of the first Annual Report of the 
Minister’s Advisory Board on Women in the Canadian Forces. 
Established in February 1990 to monitor the integration of women, 

the Board was a direct result of a 1989 human rights tribunal decision 
ordering combat-related positions to be opened to women within ten 
years. In general, the report found that progress was continuing. Women 
were now represented in all combat-arms occupations; they were also 
flying CF-18s and serving in most naval occupations at sea. There are, 
however, still problems to be overcome, and the Board found that 
progress varied from one area of the Forces to another. Service-wide 
problems that were identified included instances of harassment that went 
unreported, harassment that was reported but not investigated, the 
absence of an effective and flexible pregnancy leave replacement policy, 
and the need for assistance with family responsibilities to help women in 
the military cope with their other commitments. 


In 1990, the report of the Task Force on Federally Sentenced Women 
outlined a plan of action to provide five new facilities to replace the 
outdated Kingston Prison for Women with four regional prison facilities 
and an aboriginal healing lodge. By and large it appears that the federal 
authorities are respecting the measures proposed by the Task Force, 
although concern has been raised by the choice of Truro because it does 
not fully meet the Task Force recommendations. Only time will tell 
whether the new regime will result in a genuinely more humane 
atmosphere for female prisoners. 
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REPRESENTATION IN EMPLOYMENT 


Despite job losses in 1990 in many organizations covered by the 
Employment Equity Act, there were again small increases both in the 
overall number of women and in the number of aboriginal women who 
were hired during the year. However, at 0.6 percent, the hiring of 
aboriginal women was still well below availability (1.0 percent). The 
increase in the number of visible minority women hired (5.2 percent in 
1990 compared with 2.7 percent in 1987) was more gratifying, but the 
situation for women with disabilities amounted to a net loss of 169 jobs. 
The overall representation of women with disabilities in 1990 was 1.2 
percent, compared to an expected representation rate of 2.3 percent. 
They also continued to leave the workforce at a higher rate than they 
entered it. 


The overall distribution of women in the workforce has not changed. In 
1990, two thirds of the women working in organizations covered by the 
Employment Equity Act were concentrated in the clerical field. That 
concentration was even more pronounced for doubly disadvantaged 
women: approximately three out of every four women with disabilities 
or who belong to a visible minority worked in a clerical occupation. In 
1990, the estimated average salary for permanent full-time male 
employees was forty thousand dollars. The comparable salary for all 
women employed full time was twenty-nine thousand dollars, while the 
average for doubly disadvantaged women was anything from one to three 
thousand less. All Canadians are losers in both economic and in non- 
economic terms when the abilities of half the population are under- 
utilized. To return to the wise words of Madame Justice Wilson, “we 
must begin to devise systemic remedies for what is undoubtedly a 
systemic problem . . .” and be “open to the possibility that some 
traditions would be better deposited on the scrap-heap of history.” 


MARITAL AND FAMILY STATUS 


Institutions like marriage and the nuclear family that once looked almost 
as solid as the laws of nature have changed dramatically in our own 
lifetime, and the changes are far from over. The proportion of common- 
law unions has doubled in a decade and the number of non-traditional 
associations, including openly recognized relations between individuals 
of the same sex, has increased markedly. A strange prospect for some 
perhaps, but for others very much part of their reality. In any event, it is 
the Commission’s business to accept human beings as we find them, to 
make certain that they are treated equally, and to ensure that our legal 
and administrative systems do not permit discrimination against persons 
who happen to live together in situations that differ from those of the 
majority. 


In this context, the way in which the courts define ‘family’ in 
contemporary terms is of particular consequence. That is among the 
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issues that the Supreme Court of Canada 1s being asked to decide in the 
case of Brian Mossop v. Attorney General of Canada. Some years ago 
now, Mr. Mossop, a federal public servant, was denied leave to attend the 
funeral of the father of the man with whom he had been living for ten 
years. According to his collective agreement, time off could not be 
granted because his situation was not included in the definition of 
‘immediate family’ whose members were entitled to bereavement leave. 
Mr. Mossop alleged that he had been discriminated against on the basis 
of family status. A human rights tribunal agreed, but the Federal Court 
of Appeal later said otherwise. This will be the first time the Supreme 
Court of Canada has been asked to rule on the interpretation of this 
particular ground from a human rights perspective. 


Many of the eighty-nine complaints the Commission received in 1991 
based on marital and family status were the result of provisions that 
appeared either to deny employment or on the contrary to provide unfair 
job opportunities for reasons of nepotism. In one case, a complainant 
was not allowed to take part in a government-financed course because 
her husband held an official position in the community. An investigation 
showed that the complainant’s husband was not involved in the selection 
process for funding the course, and the organization therefore agreed to 
provide the complainant with information regarding future courses. In 
another case, a complainant who was told that she could no longer work 
as a part-time kitchen helper in the same area where her husband worked 
received compensation for lost wages in settlement of her complaint. On 
the other side of the issue, a complainant who was denied employment as 
a band constable, allegedly because she was less closely related to the 
band council members than the other two candidates, was later engaged 
by the band and received a housing subsidy and compensation for hurt 
feelings. The principle involved is the same in both cases: family 
affinities, no matter how broadly one may define family, should not 
normally form the basis for an offer or refusal of employment. 


Tax law is the bane of everyone’s existence at one time or another, but 
some people find it particularly insensitive to their family situation and 
ask the Commission to do something about it. Thus we have cases where 
married couples allege discrimination with respect to the equivalent-to- 
married exemption in the law, at the same time as common-law couples 
allege discrimination with respect to the married exemption. Whether or 
not there is a fundamental inequity in the tax treatment of these different 
categories of couple is not always easy to determine, although a study by 
Statistics Canada in the summer did seem to confirm that, in some areas 
at least, common-law couples fare somewhat better than those who are 
lawfully wedded. But such discrepancies are only part of the much 
larger question that we mentioned at the outset: how to keep a whole 
range of statutes that invoke marital or family status in line with 
contemporary practices. The Commission can and will pursue this 
matter through the customary complaint investigation process, but in the 
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end it will be up to the tax specialists to straighten out whatever 
discrimination has crept into the system. A similar problem has arisen 
out of Goods and Services provisions in the Excise Tax Act that may 
discriminate against young people who have independent income but fall 
below the age limit of nineteen that tax payers must meet to qualify for 
the GST rebate. The Commission is looking into a number of complaints 
on this issue that seem to hinge on a combination of age and family 
status. 


Even when the Government is paying out money rather than taking it in, 
status problems can still arise. Couples receiving family allowances, for 
example, have filed complaints arguing that it is discriminatory for the 
allowance to be paid only to the mother. The Commission has been 
dealing with this issue on a continuing basis for a number of years. In 
1985 we made a submission to the Committee on Equality Rights 
suggesting that the Department of Health and Welfare be instructed to 
review the policy of paying the mother only. Here again, the problem is 
not to discover whether the law differentiates, which it obviously does, 
but whether there remains a valid social policy reason for such 
differentiation and, if not, how best to modify the law. This latter 
question then becomes a matter of looking at a range of marital and 
family situations — married, common law, divorced, separated, custody, 
and so on — to see how the allowance can be most equitably applied in 
the interests of both parents and children. These are the kinds of 
adjustments that will increasingly have to be made to harmonize our 
human rights obligations and changes in the way we live. 


SEXUAL ORIENTATION 


The question of sexual orientation is perhaps the most glaring example of 
legislation lagging behind social realities and the fundamental premise 
that all human beings are equal in their rights. Whatever one’s personal 
outlook on these matters, it is intolerable to this Commission that adverse 
treatment in the provision of services or in employment on the basis of 
sexual orientation should apparently go unchallenged in federal law. We 
have managed to turn the corner, at least as a matter of public policy, on 
the injustice of discrimination based on race or sex or creed, but 
prejudices against homosexuality are particularly difficult to eradicate. 
So it is that the Canadian Human Rights Act remains conspicuously 
silent about discrimination on grounds of sexual orientation, despite 
repeated recommendations from this Commission and a Committee of 
Parliament that the law be changed, and despite half a decade of 
promises by the Government. 


That the Charter of Rights and Freedoms has been interpreted as 
providing such protection places us in the even more unacceptable 
position of denying a statutory remedy to individuals who have been 
discriminated against for a reason that is constitutionally proscribed. As 


ISSUES IN HUMAN RIGHTS — 43 


AGE 


former Chief Justice Brian Dickson stated in Brooks v. Canada Sateway, 
underinclusion may be simply a backhanded way of permitting 
discrimination. An entire and not insignificant segment of Canadian 
society is not only denied the right to participate equally in that society, it 
is also denied access to a judicial remedy when it has been wronged. 
While we wait for the Government to square its conscience on this 
fundamental issue, let us at least report such practical progress as has 
been made on behalf of the people most concerned. 


The Canadian Radio-television and Telecommunications Commission 
has recognized that freedom from discrimination on the basis of sexual 
orientation is a right protected by the Canadian Charter of Rights and 
Freedoms. Abusive comments that might expose individuals to hatred or 
contempt on the basis of their sexual orientation have now been added to 
the existing prohibition against abusive comments based on race, 
religion, sex, and other grounds that closely mirror the Canadian Human 
Rights Act. In the words of the CRTC Chairman, “By including 
protection against abusive comment on the basis of sexual orientation, 
the Commission intends to ensure that the broadcasting system 
accurately reflects Canadian society and its traditional values of tolerance 
and fairness.” 


We had also hoped to comment positively on a proposed National 
Defence policy whereby sexual orientation would no longer be a barrier 
to a career in the Armed Forces. Unfortunately, not only has that policy 
not been formally announced, there is now apparently to be further study 
of the issue by the National Defence Consultative Committee on Social 
Changes. The Associate Minister of National Defence, Mary Collins, 
has questioned what can be done “on the issue of inappropriate sexual 
behaviour.” As she put it: “Can we regulate tolerance for homosexuality 
where the official policy has been otherwise for decades?” Our answer 1s 
that the Charter clearly contemplates just that possibility, and a failure to 
revise manifestly discriminatory policies not only runs counter to the 
constitution but may also bring about the premature termination of useful 
military careers. 


FOR A LIMITED TIME ONLY 


The twentieth century may have its faults, but it has at least one 
achievement to its credit: an unprecedented extension of human 
longevity. A century ago, the average life expectancy in Canada was 
markedly less than it is today and the concept of retirement all but 
unknown. Extraordinary breakthroughs in health sciences and in social 
systems have, at least in the developed world, largely changed all that. 
So much so that now we must learn to live with the consequences of that 
revolution and with the inescapable adjustments brought about by our 
own good fortune. Throughout most of recorded history, only about one 
out of every ten human beings would even reach today’s typical 
retirement age. In 1991, more than ten percent of Canadians were 
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already sixty-five or over and the great majority of the population could 
expect to reach or surpass that age. 


One of the most obvious and immediate implications of this 
transformation is to put in question many of the employment and social 
security assumptions that we grew up with. It has been said that if you 
can anticipate the life-span progression of the baby boomers (people born 
between 1946 and 1964) you can see the future. Since the older boomers 
are already in their forties and thinking somewhat anxiously about the 
years to come, for all practical purposes that future is now. The post-war 
baby boom is well on the way to becoming the senior boom of the 
twenty-first century. While this may be common knowledge, and the 
plight of the older worker an occasional topic of sympathetic reporting, 
the full force of the message nevertheless still has yet to sink in. When 
more people live longer, we cannot expect that earlier assumptions about 
work, retirement, or even post-retirement will remain unchanged. One of 
the more paradoxical effects of what has been happening is that as the 
general population ages, medical and other advances are such that more 
and more people will likely feel fit enough to wish to extend their 
working lives. That expectation is certainly on the increase, and we must 
be prepared to deal with any age discrimination to which it gives rise. 


JUST THE FACTS 


This year saw the release of a major new study, which should put to rest 
the once popular myth that older workers are less efficient or less 
productive than their juniors. The study which was commissioned by the 
Commonwealth Fund, a private American philanthropic foundation, 
demonstrated that hiring older persons makes good business sense. What 
older workers actually contributed to a range of businesses was directly 
compared with what younger colleagues doing the same jobs had to 
offer. In addition to showing that older workers are cost-effective, the 
results also made it quite clear that they can readily be trained in new 
technologies, are flexible about work assignments and schedules, have 
lower turnover and absenteeism, and are often better salespeople. 
Although the study focused primarily on corporations in the United 
States and Britain, there is no reason to believe that these results would 
be significantly different in Canada. The argument that older workers are 
passé or a poor investment no longer holds water, and the usual knee-jerk 
justification for age discrimination disappears. 


These findings happened to coincide with a report for the British-North 
America Committee predicting that, other things being equal, the 
proportion of Canadians who are over sixty-five years of age will 
increase from ten to twenty-one percent between 1980 and 2040. This 
would normally mean a growing number of potential retirees relative to a 
shrinking group of active workers. While this should not put paid to the 
idea of well-earned retirement, one must expect that the traditional 
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economic calculus that requires the old to make way for the young will 
come under increasing pressure from these changing realities. It will 
certainly be in the general interest to allow older people to remain 
economically active if they wish. 


Age discrimination remains a real though all too seldom recognized 
factor in hiring and promoting policies in the workplace. Although most 
organizations have many persons over fifty in their employ, it remains 
difficult for people in that age bracket to find another job when their 
employment comes to an end or to gain promotions for which they are 
just as qualified as younger competitors. In some occupations the age 
barrier may be lower still. The hardship of this discrimination is 
especially pronounced among women, who receive no protection from 
current employment equity legislation’s silence on age discrimination. 
Clearly a radical change in the attitudes of employers 1s needed if 
Canadians are not to be penalized for the offence of being older than 
current norms assume to be acceptable. When reliable studies show there 
is nO necessary connection between age and competence for most 
occupations, the continuation of these discriminatory attitudes can only 
mean that Canada is ready to tolerate open prejudice in this dimension of 
its public life. 


MANDATORY RETIREMENT 


Notwithstanding such findings, judicial opinion continues to be divided 
on the rights and wrongs of letting people go simply because they have 
reached an age when they can conveniently be pensioned off. In 1991, 
the validity of mandatory retirement was both rejected and upheld in 
some important employment areas that fall under provincial jurisdiction. 
Support for the concept came from the Alberta Court of Appeal: in its 
decision in The Governors of the University of Alberta v. The Alberta 
Human Rights Commission and Olive Patricia Dickason, the Court ruled 
that the mandatory retirement policy of the University of Alberta did not 
violate Alberta’s Individual Rights Protection Act, even though the Act 
prohibits employers from discriminating against employees on the basis 
of age. It held that Professor Dickason’s release when she turned sixty- 
five was justified under section 11 of the Act, which considers obligatory 
retirement to be legal so long as the employer can convince the court that 
it is “reasonable and justifiable in the circumstances.” The Court thus 
appeared to follow the 1990 Supreme Court decision in McKinney, 
which concluded that the mandatory retirement of university professors 
was justified because it permitted long-term planning both by the 
universities and the individual. Ms. Dickason has appealed to the 
Supreme Court. Whether it will come to the same conclusion in her case 
remains to be seen. 


Meanwhile, an Ontario Board of Inquiry took a different view, albeit 
with respect to a different professional group. It found that the 
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mandatory retirement of police officers at age sixty violated the 
protection provided by the Ontario Human Rights Code. The Code 
prohibits age discrimination between the ages of eighteen and sixty-five, 
and mandatory retirement before age sixty-five is only permitted if the 
employer can show that there is a genuine occupational requirement for 
such a policy, and where such limitations can be shown to be both 
subjectively and objectively reasonable. While the Board of Inquiry did 
not find that the Police Department had any ulterior motive for its 
retirement policy, it also concluded that there was no evidence that it was 
introduced to meet specific work-related concerns. Furthermore, 
although some decline in physical and mental capacity could be observed 
with age, any increased risk that police officers over age sixty would be 
unable to perform their duties was not sufficient to justify compelling 
them to retire. 


Although the immediate bearing of the Supreme Court’s 1990 mandatory 
retirement decisions may have been limited in scope, their impact from 
the Commission’s standpoint has been much more general and severe. 
Section 15(c) of the Canadian Human Rights Act continues to exclude 
mandatory retirement at “the normal age” from its prohibition on age 
discrimination. When the Court concluded that this type of exclusion 
was justified, it left the Commission with no alternative but to dismiss 
sixty-odd cases that hinged on that specific issue. We cannot but view 
this result as an unfortunate exclusion of individuals who should in our 
view enjoy the protection of the Human Rights Act. 


As we have pointed out before, various jurisdictions, including the 
provinces of Quebec and Manitoba, as well as the Federal Public Service, 
have already done away with the mandatory retirement restriction 
without any apparent ill effects. Moreover, it is now three years since the 
Parliamentary Committee on Human Rights recommended that 
mandatory retirement be abolished for the entire federally regulated 
sector. The Commission therefore once again urges the Government in 
the strongest possible terms to amend the Canadian Human Rights Act to 
provide all employees within federal jurisdiction the right to have their 
competence, not their age, determine whether they are fit for a particular 
job. 


Neither our institutions nor our economy has anything to gain from 
wilfully removing from the world of work people who are healthy, 
active, experienced and willing to continue. According to a Statistics 
Canada survey, the opinions of Canadians on the subject have already 
changed. The fall issue of Perspectives on Labour and Income shows 
only thirty-five percent of the population favour mandatory retirement. 
This support varied from province to province, but only in 
Newfoundland did a majority of the population continue to support such 
a provision. 
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RIGHTS OF THE CHILD 


At the end of 1991, Canada officially ratified the United Nations 
Convention on the Rights of the Child. Article 27 of that Convention 
imposes on Canada a duty to recognize “the right of every child to a 
standard of living adequate for the child’s physical, mental, spiritual, 
moral and social development.” Canada cannot claim to be living up to 
this obligation when, according to a report on Child Poverty and Adult 
Social Problems prepared for the Senate Committee on Social Affairs, 
over one million children in Canada were living in low-income situations 
in 1990. 


Although the economic privation of some children is arguably not the 
sort of problem that was contemplated by the age discrimination 
provisions of the Human Rights Act, it is no less a human rights issue. 
The plain fact of the matter is that too many Canadian children are living 
below an economic borderline where material shortages may be not only 
physically and psychologically stultifying but a denial of human dignity 
and fundamental freedoms as well. And to make things worse, the 
problem is particularly acute for aboriginal children and those who 
belong to other minorities. The Assembly of First Nations told a 
parliamentary sub-committee that registered Indian children, both on and 
off-reserve, are at least 2.5 times as likely to be poor as non-aboriginal 
children. The effects of poverty on this scale have been well 
documented: chronic illness, infections and viral diseases, high infant 
mortality, poor school performance, and malnutrition. 


As the Senate Committee on Social Affairs reminded us, “‘There is no 
sounder investment in Canada’s future than an investment in our 
children.” It is hard not to conclude that we are failing to 

protect that investment. The term poverty is evidently one that can be 
given different meanings in different contexts, but whatever one’s 
definition, Canada cannot pretend to be meeting the international norm of 
providing every Canadian child with a standard of living adequate for his 
or her development. In human terms, this is not only age discrimination, 
it amounts to a plain disregard for one of the most vulnerable sectors of 
our society. 
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EQUITY AT WORK 


EMPLOYMENT 
EQUITY 


The idea behind employment equity is a simple one: there are human 
predispositions that tend to put whole classes of people at an unfair 
disadvantage in the job market. To help offset such biases and enable all 
citizens to compete fairly and equally, Canadian law authorizes special 
programs designed to weed out systemic discrimination against 
traditionally disadvantaged groups. Various programs of this sort have 
been in place for almost a decade, and the federal Employment Equity 
Act passed its fifth anniversary in 1991. To the question how effective 
these initiatives have been, the general answer must be a much qualified 
“somewhat”. But to understand why, we need to look more closely at the 
workings of the legislative and administrative machinery and where the 
work of the Commission fits in. 


The first thing that needs to be said is that there are still many people 
with qualms about legislating fairness in employment at all, who 
continue to raise the spectres of racial quotas or reverse discrimination. 
As we shall see below, it is indeed hard not to be beguiled by numbers 
and percentages into the belief that a management goal of ten percent 
might as well be a ten percent quota. But in fact it is not. The object of 
employment equity is what it says: offering all qualified candidates a fair 
and equal opportunity to obtain work. 


What prevents certain groups from enjoying that equality of opportunity 
is neither that employers have set themselves quotas for white males, nor 
that they alone are qualified. The problem is that white males already 
predominate, that like calls to like, and that over time selection, hiring 
and promotion processes have all taken on a character that sets a 
premium on recruiting more of the same. The goal of employment 
equity is to challenge employers to get beyond their own half-conscious 
predilections and take a clear-eyed look at the qualifications of other, less 
familiar candidates. When they can bring themselves to do that, 
representation goals will be obsolete. But in the meantime, comparing 
their performance with the population at large gives employers a broad 
idea of what they should be shooting at and compels them to examine 
what ingrained employment habits may be holding them back. 


GETTING IT RIGHT 


Like the job equity programs themselves, the Commission continued to 
make some headway in promoting greater fairness in 1991, but the pace 
was frustratingly slow. And it is only made more so by persistent 
weaknesses in the legal framework and a corresponding recalcitrance on 
the part of some employers. In October 1991, the Minister of State for 
Employment and Immigration announced that a Special Committee of 
the House of Commons would review the 1986 Employment Equity Act. 
The Committee is scheduled to report back by May 1, 1992, after which 
the Government will have some six months to respond to its 


EQUITY AT WORK — 49 


90 — EQUITY AT WORK 


recommendations. This review provides everyone with a chance to take 
stock of what has been accomplished over the five years since the law 
was enacted and to consider what can be done to improve it. The 
fundamental question that faces the Committee is how far the 1986 Act 
has shown itself to be up to the task of equalizing job opportunities in a 
sector of the economy that (taken together with the federal administration 
itself) represents something like one million jobs. 


The present Act, like the employment equity policy that applies to federal 
departments and agencies, presupposes that if all the covert and systemic 
barriers to fair employment were removed, it would lead to fair 
participation of all working Canadians within these organizations. To 
accomplish this, employers are asked to examine the representation in 
their workforces of four traditionally disadvantaged groups (women, 
aboriginal peoples, persons with disabilities and members of visible 
minorities) and try to root out any features of their employment systems 
that might account for significant under-representation of those groups. 
The Committee will therefore have to consider three main questions: 


¢ What does the statistical evidence tell us about the progress that 
has been made to bring about more equitable representation of the 
designated groups? 


¢ What measures have employers taken to bring about 
improvements; and how good are the employment equity plans that 
the law requires them to put in place? 


¢ How successful have current monitoring and enforcement 
provisions been in ensuring that the Act is working; and what can 
be done to improve them? 


THE STATISTICAL RESULTS 


Each year some 370 employers covered by the Act are required to submit 
to the Minister of Employment and Immigration a comprehensive 
breakdown of their workforce that reflects the representation of the 
designated groups in various occupations and their share of any hirings, 
promotions and terminations that have occurred in the previous year. In 
1990, those employers reported on a total of approximately 633,000 jobs. 
Departments and agencies coming under Treasury Board authority 
account for another 231,000. A further twenty federal organizations not 
covered by Treasury Board policy comprise an additional 120,000 jobs. 
When compared with the statistics from 1987, all four designated groups 
increased their overall representation to some extent, but the gains must 
be viewed very cautiously. 


Women 


The representation of women in those companies that are covered by the 
Employment Equity Act reached almost forty-four percent in 1990. This 
is very close to the overall availability rate for women in the labour force 
and, as such, is evidently a positive development. Women, however, 
remained poorly represented in the transportation and “other” sectors 
(mining, grain elevators, etc.), and a majority of women still found 
themselves in clerical jobs. Nor were they well represented in upper 
management, although there was a significant increase from 4.8 percent 
in 1987 to 7.7 percent in 1990. Women’s share of semi-professional jobs 
actually decreased from 19.8 percent to 18.8 percent over the four-year 
period, and not enough progress was achieved among skilled, semi- 
skilled and other manual workers groups. 


Women have also reached the general availability rate of forty-four 
percent among federal departments and agencies. Here too, however, 
their distribution is very uneven from department to department and level 
to level. Departments such as Employment and Immigration and Health 
and Welfare are about sixty-five percent female while in Fisheries and 
Oceans or Transport their representation remains in the twenties. Most 
striking are the disparities in women’s hierarchical distribution in the 
public service, which ranges from almost eighty-four percent in the 
administrative support category to about fifteen percent in management. 


Visible Minorities 


Members of visible minorities are estimated to make up about 6.3 percent 
of the available labour force in Canada. Over the four years covered by 
the Employment Equity Act statistics, they registered gains in all sectors 
of the workforce. The 1990 rate of representation ranged from very high 
in banking (12.8 percent) to somewhat below the availability figure in 
communications (5.5 percent) and substantially below in the 
transportation and “other” sectors (4.0 and 4.7 percent respectively). In 
upper management, visible minorities are still under-represented overall, 
although some gains have been made since 1987. 


Within federal departments and agencies, the representation and hiring 
rates for members of visible minority groups have improved over the 
four years from 1987 to 1990, but their overall representation at the end 
of that period (3.5 percent) was less than half of what it was for private 
sector employers. Representation met or exceeded the availability 
estimate of 6.3 percent in only five of forty-four organizations covered 
by Treasury Board’s employment equity program. In the executive 
group, visible minorities are far from being adequately represented 

(2.1 percent). 


Aboriginal Peoples 
Among the organizations covered by the Employment Equity Act, 
representation of aboriginal peoples stayed disturbingly low in all 
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industrial sectors over the period from 1987 to 1990, although the overall 
proportion rose slightly from 0.7 to 0.9 percent. Aboriginal employees 
were also more likely than non-native workers to be found in semi- 
skilled and other manual work, and considerably less likely to be found 
in management and professional jobs. The hiring rates of aboriginal 
peoples remain well below availability, and retention is a continuing 
problem. 


Representation of aboriginal peoples in federal bodies improved only 
marginally between 1987 and 1990, from 1.8 percent to 1.9 percent. 
While this may appear to approach the general availability estimate of 
2.1 percent, the appearance is deceptive. The rate is below availability in 
thirty-four of the forty-four departments and agencies covered by the 
program. If the Department of Indian and Northern Affairs (19.7 percent 
aboriginals) is excluded from the calculation, overall native 
representation drops to 1.6 percent. The hiring rate exceeds the 
availability estimate of 2.1 percent, but the departure rate is considerably 
higher, with the result that more native employees are leaving than 
entering. 


Persons With Disabilities 

People with disabilities also had very little to show for several years of 
effort. Their 1990 employment share under the Employment Equity Act 
remained well below the availability figure of 5.4 percent in all sectors, 
although there were increases in the actual numbers from 9,411 to 
15,121. Moreover, these figures may not be an altogether reliable 
indicator of progress. Several large employers have resurveyed their 
workforces using broader definitions of disability and thereby increased 
the numbers. Analysis of the hiring and termination data confirms that 
the apparent gain that was achieved from 1987 to 1990 came more from 
greater self-identification among existing employees than from increased 
recruitment of disabled people. Real gains in some occupational groups 
were offset by losses elsewhere, and the overall picture did not reflect a 
great readiness on the part of employers to engage people with 
disabilities. 


The representation of people with disabilities among federal departments 
and agencies in 1990 was slightly better than among employers covered 
by the Act. But, at 3.1 percent, it is still substantially below national 
availability. Only five out of forty-four departments bettered the 
availability figure in 1990. It is also disquieting that the termination rate 
for people with disabilities exceeded the hiring rate in both the public and 
the private sectors over the four years in question. This clearly 
overshadows improvements in their overall representation. 


Two things that are certain to emerge in the hearings of the Special 
Committee are the exasperation of those who speak for the designated 
groups at the slow rate of progress, and their perception that the Act lacks 


the kind of legal teeth needed to convince sometimes dilatory employers. 
The rate of progress has obviously been disappointing to the Commission 
as well, and one reason why employers have been slow to respond may 
indeed have been the Government’s predominantly hands-off approach to 
the application of the law. The Commission has tried to make good this 
deficiency by a combination of coaxing and pushing, but we would be 
the first to agree that too large a part of our effort has been absorbed by 
the ungrateful task of persuading employers — or even government 
authorities — that employment equity is the Commission’s business. 


THE ACT AND THE COMMISSION 


When the Employment Equity Bill was before Parliament, the question 
naturally arose of how it would be enforced. In the end the Government 
concluded that no new agency or mechanism needed to be created, and 
that its application could be effectively monitored by the Human Rights 
Commission using the powers of its own Act. Since that Act both 
forbids discrimination in employment and allows for special programs to 
remove discrimination against traditionally disadvantaged groups, it 
seemed reasonable to suppose that a combination of the information 
generated by the Employment Equity Act and the existing powers of the 
Human Rights Commission would suffice to make employment equity 
work. It is up to the Special Committee to decide how far that has been 
the case, but the Commission can at least give an account of the approach 
it adopted, what it has so far achieved, and what seems to us the best 
hope for a more effective future scheme. 


When the Employment Equity Act was introduced in 1986, the 
Commission decided that it could promote its application in several 
ways: by investigating third party complaints; by initiating its own 
complaints; by inviting certain employers to join in a cooperative review 
of their employment systems; and by giving as large a number of 
employers as possible our own analyses of how well they were doing in 
meeting the requirements of the Act. On balance, we believed that a 
joint review was preferable to the adversarial and potentially litigious 
complications of complaint investigation, but we readily accepted that we 
had no choice but to investigate a valid complaint and might indeed feel 
compelled by the statistical evidence to initiate one of our own. Over the 
last four years the Commission has therefore been engaged in joint 
reviews and complaint investigations that involve roughly two thirds of 
the workforce covered by the Employment Equity Act and three quarters 
of employees covered by Treasury Board job equity programs. 


REVIEWS 


After a considerable breaking-in period, during which employers became 
adjusted to our working methods and we to theirs, our joint reviews got 
started in 1989 and began to produce significant results in 1991. Five 
reviews were completed, with Marine Atlantic, the Royal Bank, the 
Saskatchewan Wheat Pool, the Department of External Affairs and 


EQUITY AT WORK - 53 


94 — EQUITY AT WORK 


International Trade and the Department of National Defence, and the 
action plans of each of these institutions will be monitored by the 
Commission for the next three years. Another fourteen reviews are 
expected to be completed in 1992. These involve three large government 
departments and eleven major private sector corporations. In 1992 the 
Commission will be undertaking a series of new reviews, involving, 
among others, the National Research Council, the RCMP and Via Rail. 


COMPLAINTS 


Of seventy-three complaints received since 1988, two have been fully 
resolved, and another dozen are now in settlement negotiations. All of 
the investigations in which employers are cooperating with the 
Commission should be completed by the end of 1992 and most of them 
resolved satisfactorily. However, five major companies chose to contest 
our authority in 1991. Air Canada, Canadian Airlines International, CP 
Rail, CP Express and Transport, and Greyhound have filed challenges in 
the Court, and progress in dealing with complaints against them is 
effectively stalled as a result. 


Bell Canada and the CBC also originally declined a joint review, and the 
Commission initiated its own complaints against them in July 1989. 
Both employers then launched court challenges questioning the 
Commission’s right to undertake an investigation. In August 1991, the 
CBC and the Commission finally agreed on a joint review covering all 
four designated groups and the Commission withdrew its complaint. 
(The Corporation’s legal challenge to the complaint filed by the Disabled 
People for Employment Equity Human Rights Group remains in effect.) 
There is reason to hope that the results of the review will form a basis for 
resolving all outstanding employment equity complaints against the 
Corporation. Discussions with Bell Canada are also continuing. 


ENFORCEABILITY 


The most persuasive measure of success is a positive change in the 
statistical representation of the designated groups. However, only 
changes in the job policies and practices of employers can really ensure a 
lasting transformation of their workforces. Such changes run the gamut 
from appointing full-time employment equity staff, revising educational 
and mobility standards or adjusting facilities to make them more 
accessible, to establishing recruitment programs aimed directly at 
underused pools of workers and providing succession planning that gives 
designated groups more opportunities for promotion. Another advantage 
of this kind of procedural change is that it is not limited to organizations 
that are under active scrutiny. In 1991, Commission staff held 
workshops with about 100 employers not involved in either complaint 
investigations or reviews and advised them on what they should be doing 
to put their programs on a solid footing. 


For those who believed the Employment Equity Act should be an 
enforceable law to open job opportunities to the disadvantaged, recourse 
to the Human Rights Commission has, for the last four years, been 
virtually the only game in town. As the Special Committee will 
doubtless discover, the problem of enforceability is still there and will 
require at least three things to resolve it: 


¢ the law must provide that the Human Rights Commission or 
another independent agency have all the necessary authority to 
monitor employment equity performance; 


¢ the law must stipulate clearly the enforcement procedures and 
recourse that will be available where evidence of discrimination is 
discovered; 


¢ there must be no ambiguity about the definitions of designated 
groups or about what constitutes evidence of discrimination in the 
eyes of the law. 


It is no secret that there have been numerous difficulties since 1988 on all 
three fronts. The question of definitions, for example, has been 
particularly acute when it comes to deciding what counts as a disability 
for purposes of the Act. The regulations define employees with 
disabilities as those who “agree to be identified as having a persistent 
disability and who believe themselves (or believe an employer would 
consider them) disadvantaged in employment.” Many employers, 
however, have used a broader definition that excludes the “disadvantaged 
in employment” component, and some have used definitions so broad 
that experts could find no valid basis for comparing the employer’s 
representation data with the official availability estimates of Statistics 
Canada. 


In November 1990, the Disabled Persons Coalition asked the Federal 
Court to order the Minister of Employment and Immigration to enforce 
the use of the definition provided in the Regulations. The Court declined 
to do so, on the technical grounds that the complaint was brought by an 
organization without the proper standing against a minister who, 

- moreover, was the wrong minister. However, the Employment and 
Immigration Commission issued a circular restating the requirement to 
use the proper definition when collecting information for employment 
equity reports. Many 1990 reports nevertheless used definitions that do 
not conform to the Act, thereby producing data that were seriously 
flawed. Some employers went further. In August, the Toronto 
Dominion Bank and the Bank of Nova Scotia filed a statement of claim 
asking the Federal Court to rule that the definition of persons with 
disabilities contained in the Regulations was not consistent with the 
Employment Equity Act. If successful, this action would seriously affect 
the ability of any monitoring or enforcement agency accurately to assess 
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whether or not organizations are employing people with disabilities at an 
appropriate level. 


It is no less urgent to spell out what constitutes an infringement of the 
Act and what evidence is sufficient for a complaint of discrimination or 
non-compliance. One obvious way to ensure better enforcement is to 
provide an independent agency with the necessary powers and resources 
to do the job. If no new agency is to be created for that purpose, the 
Commission is ready to continue to assume that role. At the same time, 
we would urge the Committee not to make the Act overly prescriptive on 
how employers must assess and correct their deficiencies. What matters 
is that they should understand clearly what their obligations are and what 
standards will be expected of them from the monitoring standpoint. The 
Commission has had its greatest success in dealing with employers on 
the basis of joint reviews, when the employer has a commitment to the 
process at a senior level and is prepared to do something about it. 


What is chiefly needed from the present legislative review is a 
combination of stronger direction and clearer accountability. It must be 
placed beyond any doubt that Parliament is committed to the legitimacy 
of programs designed to redress the historical discrimination that still 
affects the four designated groups. The object of those programs is not to 
provoke adversarial litigation from which no one truly benefits, or to 
impose inappropriate quotas, but to bring employers to a better 
understanding and implementation of the benefits of equal opportunity 
and to encourage them to move in that direction. 


The idea that work done mainly by women is very often undervalued is 
anything but new. A hundred years ago, that tireless reformer, Sidney 
Webb, declared that “women’s inferiority of remuneration for equivalent 
work is .. . the direct or indirect result, to a very large extent, of their 
past subjugation.” Webb went on with characteristic optimism to suggest 
that, since the gap in wages was mainly due to customary attitudes, a 
mixture of public education and female solidarity would suffice to 
remove it. In part he was right, but a century later that hope has still not 
been borne out. The segregation of labour, sometimes virtually 
unconscious, into “men’s work” and “women’s work” remains a solid 
feature of the economic landscape, and the historic disparagement of 
women’s work is still reflected in the wages paid to many people 
employed in predominantly female jobs — nurses, dieticians, librarians, 
secretaries, service representatives and the like. 


Thus, even as employment equity begins to open up new occupations to 
women, the worth of the jobs they have traditionally done remains to be 
acknowledged and fairly compensated. Moreover, Webb’s explanations 
of women’s relatively low earnings have been borne out by modern 
research: studies consistently show that about a quarter to a third of the 


male-female wage gap, which now stands at 32 cents on the dollar in 
Canada, may be attributed to the traditional undervaluing of female jobs. 
However, his proposed solutions of education and solidarity, while 
important, are ultimately inadequate. To get at the discriminatory 
standards that help to hold women’s wages down, it is necessary to 
implement pay equity programs in a more systematic fashion. 


” The concept of equal pay for work of equal value was formally enshrined 
in international law by the International Labour Organization’s 
Convention 100 in 1951. Since the late 1970s, the federal government, 
eight provinces and the Yukon have adopted the principle. The wage 
gap, however, has closed by just eight cents during the last twenty years. 
In part, this may reflect such factors as economic slowdowns as well as 
the need to allow some time before pay equity laws fully take effect. But 
it is also a serious indictment of the strategy behind some of those laws. 
While the principle underlying pay equity is sound, the legislation passed 
to implement it has often lacked the power to make economic justice for 
women a reality. This has certainly been the case at the federal level in 

— Canada. 


A DIFFERENCE THAT COUNTS 


The Federal Government was one of the first to legislate pay equity 
provisions, in the Canadian Human Rights Act of 1977, but this head 
start has not translated into greater progress over the years. One reason is 
almost certainly the absence of a positive duty for employers, including 
the government itself, to eliminate sex-based wage discrimination by 
reviewing and adjusting their pay systems across the board. Five 
provinces have adopted a systemic approach of this sort to what is clearly 
a systemic problem. The federal authorities, in contrast, continue to rely 
on complaints brought by individuals, unions or the Commission itself, 
under the Human Rights Act. Unfortunately, this complaints-based 
model puts the onus on a potential complainant to build a case of wage 
discrimination without having access to the employer’s evaluation and 
compensation systems. Too often, in the event, employees who think 
their work may be undervalued do not have enough information to feel 
comfortable about coming forward, and employers lack any incentive to 
review their own pay practices and thus provide the necessary evidence. 


In 1991, the weaknesses of the complaints-based model were further 
accentuated by the Government’s refusal to implement full pay equity for 
women working in the federal public service, even after a major study in 
which it had actively participated produced evidence that employees in a 
number of female-dominated jobs were underpaid. This issue attracted 
considerable media attention during the Public Service Alliance strike in 
the fall, but the dispute has a much longer history, beginning with 
complaints that go back to 1979. Its current phase dates from early 1990, 
when a five-year-old joint union-management study to establish fair rates 
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of pay for nine female-dominated classifications broke down and the 
Government unilaterally decided to make interim salary adjustments to 
most of the employees concerned. The unions complained that these 
payments were insufficient and did not fully correct all discriminatory 
wage disparities. The Commission was asked to investigate and found 
that, though a welcome first step, the adjustments were not sufficient to 
eliminate all the wage discrimination identified in the study. When the 
Government disagreed, it left the Commission no option but to refer the 
case to a human rights tribunal. 


That tribunal began its hearings in September, but not before the 
Government had brought a motion before the Federal Court to have the 
tribunal quashed on the grounds that the Commission had exceeded its 
jurisdiction and that its Equal Wages Guidelines were flawed. The Court 
turned down the motion, saying that the tribunal was the best place for 
the complexities of the case to be argued. The Government 
unsuccessfully appealed this decision as well. 


The Commission is making the case that serious inequities against 
women persist, to the extent of several hundred million dollars in back 
wages. Its position is based on the same information that was so 
painstakingly produced by the five-year joint study involving the 
Government and the unions — information that the Treasury Board now 
apparently seeks to disown. One must wonder in the circumstances 
whether the federal employer is or is not ready to pay the bill for the very 
principle of equal pay enshrined in its own legislation. And it 1s not just 
wage equality in the federal public service that is placed in doubt. It is 
equally problematic whether other employers will commit time and 
energy to changing the wages of their female employees, if the largest 
organization in the country cannot see its way to doing so. 


Meanwhile, 68,000 federal employees are waiting. This apparent 
unwillingness to deal with the total wage gap identified by a study in 
which it had voluntarily taken part, together with subsequent attempts to 
undermine the human rights tribunal, demonstrate why changes to the 
Canadian Human Rights Act are needed to provide a more rigorous and 
expeditious way of dealing with sex-based wage discrepancies. At the 
rate we are going, it could be many years before Canada’s national and 
international commitments to equal pay for work of equal value are 
finally respected in full. 


Since 1987, the Commission has proposed a series of amendments to the 
Act that would oblige employers to demonstrate a willingness to deal 
with wage discrimination and guarantee economic fairness to Canadian 
women. Among other changes, these would provide that employees 
share in developing and implementing pay equity programs and permit 
employers to phase in pay adjustments. They would also shift the 
emphasis away from costly, time-consuming and confrontational 


complaint investigations in the direction of active compliance based on 
cooperation and systemic reform. Employers and unions that have 
already undertaken genuine pay equity programs would be a step ahead 
of the game and would have no difficulty in completing their programs. 
Those that have hesitated to begin would be faced with a clear legal 
obligation to equalize their wage structures in a thorough but measured 
way. 


IN THE INTERIM 


In the absence of such amendments, the Commission continued in 1991 
to do what it could under the existing equal wages provisions. The total 
number of wage discrimination complaints on our books almost doubled 
in the course of the year, partly, as we see it, because of increased media 
attention and the impact of some provincial pay equity laws that have 
raised awareness and expectations, and partly as a result of the 
impatience of several public service unions with the Government’ s 
present approach. Another source of new investigations was the 
Department of Labour’s program of payroll inspections. Where these 
inspections suggest sex-related wage discrimination and the employer 
does not appear ready to correct it, the Department refers the case to the 
Commission for further investigation. Of the three referrals the 
Commission has received since 1990, one was resolved when the 
employer agreed to pay the necessary adjustments, the second prompted 
an internal pay equity review that is now underway, and the third is still 
being looked into. 


One important case that came to a successful conclusion in 1991 
involved community health personnel working for the Federal 
Government. A human rights tribunal ruled that their jobs were 
underpaid because the Government’s evaluation system failed to take 
into account several significant requirements of their work, such as 
training in health care practices, knowledge of native cultures and 
languages, and exposure to difficult environmental conditions. The 
tribunal decision stressed that fair and unbiased job evaluation entails 
recognizing all important aspects of the job. It also set a precedent by 
obliging the employer to revise its classification system in consultation 
with the Commission. The salaries of the employees were ordered to be 
adjusted retroactively by several thousand dollars a year. 


The Commission is also providing guidance to two major pay equity 
studies, one involving the Government of the Northwest Territories and 
the Union of Northern Workers, and a second, Bell Canada, the 
Communications Workers of Canada and the Canadian 
Telecommunications Employees’ Association. The commitment shown 
by the parties participating in these studies could serve as a model to 
employers and unions which have continued to dither while employees in 
predominantly female jobs were taking home pay cheques considerably 
smaller than they should be. 
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There are many factors still at work in our society that diminish the 
overall economic status of women, and the undervaluation of “women’s 
work” is only one of them. As these pages suggest, full equality entails 
solutions to two distinct but related problems. Clearly, as long as women 
are ghettoized by long-standing employment patterns and the so-called 
glass ceiling, they will remain second-class citizens in the work world. 
Hence the importance of employment equity programs: not so much in 
the 1990s to increase their sheer numbers in the workforce as to provide 
a better distribution hierarchically and by industrial sector. But 
employment equity alone is insufficient; we must also ensure that women 
are properly paid when they remain in traditional jobs, as many doubtless 
will for the foreseeable future. The only way out of that box is the honest 
recognition that they often are underpaid in those situations, and that 
nothing less than a vigorous and systematic review of pay systems 
themselves will suffice to bring about lasting change. 
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CASE WORK 


IUTTING 
SOCIETY TO 
RIGHTS 


As a general philosophy of human rights has developed over the years in 
Canada, we have all come to have a clearer idea of how the disputes that 
underlie the forbidding word “discrimination” can best be settled as 
matters of law and policy. By and large, the interpretation and 
application of Canadian human rights law have been decided by the 
administrative tribunals established for that purpose. From time to time, 
however, a case arises that, because of its wider implications or because 
the related jurisprudence is contradictory or confused, demands some 
clarification from the courts. 


In so far as there is a pattern that has emerged, it appears to reflect a 
willingness on the part of the courts to defer to the ability and experience 
of human rights bodies themselves to make consistent sense of the laws 
they are given, while at the same time offering their guidance on two 
important questions: first, the adequacy of our present human rights laws 
vis-a-vis the imperatives of the Canadian Charter; and second, the duties 
of human rights agencies to abide by appropriate rules of consistency and 
fairness. At the risk of overgeneralizing, we may say that the courts will 
most often leave it to commissions, boards and tribunals — on the basis 
of a substantial body of previous jurisprudence — to define the 
discoverable characteristics of discrimination and either to redress the 
wrong or to establish what it means in practice to accommodate the 
special needs of individuals or groups who might otherwise be 
victimized. At the same time, they clearly intend to hold those agencies 
to clear and rigorous procedural standards that will be the same for all 
Canadians everywhere. 


EQUAL BENEFIT OF THE LAW 


Important as interpretation and procedural fairness may be, they cannot 
otfset defects in the law itself. That 1s why the Commission continues to 
advocate the inclusion of sexual orientation as a prohibited ground of 
discrimination under the Canadian Human Rights Act. Following a 
decision by the Ontario Court of Justice (General Division) in September 
1991, this issue has now become a question of some practical urgency for 
the Federal Government. In Haig and Birch v. Her Majesty the Queen in 
Right of Canada and the Minister of Justice of Canada, a judge of the 
Ontario Court held that the absence of sexual orientation from the 
prohibited grounds in section 3(1) of the Act was a breach of the 
Canadian Charter of Rights and Freedoms. One of the applicants, Joshua 
Birch, had been a member of the Canadian Armed Forces for five years. 
After he told his commanding officer that he is homosexual, he was 
informed that the Forces’ policy meant that he would no longer qualify 
for promotions, postings or further military training. 


When Captain Birch discovered that he could not claim the protection of 
the Canadian Human Rights Act, he challenged the constitutionality of 
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section 3 of the Act under section 15 of the Charter, which deals with 
equality rights. Similarly, Graham Haig argued that, in the event of 
discrimination because of his sexual orientation, he would be denied 
recourse to the Act. Both complainants asked the Court for a declaration 
that lesbians and gay men had the right to the protection and recourse 
afforded by the Canadian Human Rights Act and should be able to seek 
redress when they were discriminated against because of their sexual 
orientation. The judge held that the Charter purported to give recourse to 
a legislative tribunal to all Canadians who believed themselves to have 
been discriminated against on those grounds. In his estimation, section 
3(1) of the Act was “underinclusive” in that regard and contrary to the 
guarantee of equal benefit of the law set out in section 15(1). It was 
therefore discriminatory. The effect of this judgement would be to 
render the legislation as it now stands null and void, but the judge stayed 
his decision for six months, or until an appeal had been heard, and 
ordered that the Act remain in force during that period. 


The Crown has appealed this decision. Mr. Haig and Mr. Birch have 
cross-appealed, asking for more specific declarations on the rights of 
homosexuals vis-a-vis the Canadian Human Rights Act. Our position is 
that section 3 of the Act does indeed deprive homosexual persons of the 
right to have a complaint of discrimination dealt with by the 
Commission. This is a clear denial of equal benefit of the law, contrary 
to section 15 of the Charter, and in our view cannot be considered 
justifiable as a reasonable limit under section |. Section 3 should be 
declared inoperative with the order to that effect suspended for a 
sufficient period of time to permit Parliament to amend the Act. In the 
meantime, the Commission should be able to administer the Act in 
conformity with the Charter, by accepting and investigating complaints 
of discrimination on the basis of sexual orientation. 


In a related matter, the Supreme Court of British Columbia ruled in 
August that same-sex couples were included in the definition of spouse 
for the purposes of the Province’s Medical Services Act regulations. At 
issue in Knodel v. Her Majesty the Queen in Right of British Columbia 
was the right of Timothy Knodel’s same-sex partner to the medical 
coverage extended to a dependent spouse under his medical services 
plan. As defined in the regulations, a spouse “includes a man or woman 
who, not being married to each other, live together as husband and wife.” 
The Medical Services Commission had denied the benefits on the 
grounds that this definition applied only to legal marriages and common- 
law relationships of a heterosexual nature. 


In the judge’s view, the phrase “live together as husband and wife” did 
not require that a couple be husband and wife. It was meant to include 
relationships that involved emotional and sexual commitments, as 

distinct from siblings or other adult persons who lived together without 
sharing such bonds. The judge found that the evidence showed that, in 
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this sense, Mr. Knodel and Mr. Garneau lived together ‘‘as husband and 
wife.” Although the judge held that section 15 of the Charter did not 
require an interpretation of ‘spouse’ that included a person living in a 
homosexual relationship, she nevertheless found that Mr. Knodel had 
been denied his right to equality under section 15 when he was not 
granted spousal medical coverage for Mr. Garneau. Nor could this 
discrimination be justified under section | of the Charter. The judge 
therefore ordered that the Medical Services Act regulations be 
reinterpreted to include same-sex couples. 


The Federal Court took the opposite view in a case involving the Old 
Age Security Act. James Egan and John Nesbit challenged the Act when 
they were denied the spouse’s allowance normally available to 
heterosexual couples when one partner reaches the age of 65 and the 
other is between 60 and 65. The judge rejected the two men’s claim that 
the pension law discriminated against them because of their sexual 
orientation, contrary to the Charter. He grouped same-sex couples with 
heterosexuals who live together but do not present themselves as 
married, such as siblings, parent and child, relatives or friends. The 
judge therefore saw nothing discriminatory in a law that provides 
benefits not accorded to them to married heterosexual couples, who have 
traditionally been treated as the basic unit of society. The denial of the 
spousal allowance to the applicants was, said the judge, based on their 
non-spousal status rather than their sexual orientation. The applicants 
will appeal this ruling to the Federal Court of Appeal. 


RELIGION 


Troubling outbreaks of racism, and ethnic and religious strife, were very 
much in the news this past year. But with an increased awareness of our 
vulnerability in this area also comes some capacity for change. In the 
Canadian human rights arena such changes are sometimes small, but 
even individual complaint settlements can help to shift the balance. 


The first Commission settlement in a complaint of religious 
discrimination since the 1990 Supreme Court judgement in Alberta 
Human Rights Commission v. Central Alberta Dairy Pool firmly 
reinforced the ruling that employers have a duty to accommodate 
employees. Clarence Hoolsema, a member of the Worldwide Church of 
God, alleged that Westshore Terminals Limited restricted his 
employment opportunities by limiting the shifts it would allow him to 
work in order to avoid conflicts with his observance of the Sabbath. A 
mutually satisfactory scheme allowing Mr. Hoolsema to trade shifts and 
use leave days and holidays to avoid such conflict was provided for in a 
settlement that also compensated him for lost wages and provided $6,500 
for mental suffering and loss of self-respect. 


The complainant in Kurvits v. Public Service Alliance of Canada and 
Treasury Board belonged to the Marathon Baptist Church, which 


CASE WORK - 63 


64 —- CASE WORK 


believes in the complete separation of church and state. The Church is 
not registered as a charitable organization under the Income Tax Act 
since such registration is contrary to its religious beliefs. Benno Kurvits 
was consequently refused permission to pay the equivalent of his union 
dues to the Church rather than the union, as this would have conflicted 
with the collective agreement. A human rights tribunal held that the 
requirement of Income Tax Act registration was discriminatory in this 
case. It ordered changes in the collective agreement and a sum equal to 
the amount of the dues to be paid to a charitable organization agreed 
upon by the parties. Mr. Kurvits was also awarded $360 for legal costs 
and $1,000 for damage to his feelings and self-respect. The Treasury 
Board has appealed this decision to a review tribunal. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


A tribunal hearing in Grover v. National Research Council has been 
completed, and we are awaiting a decision. Chander Grover, a physicist 
with the NRC, filed a complaint alleging race discrimination when his 
research funds were cut off and his research programs cancelled. He 
alleged that he was denied promotions as well as the assistance of 
summer students, visiting professors and scientists. Dr. Grover later lost 
his job, though he was subsequently reinstated as a result of a union 
grievance. The human rights tribunal decision is expected in 1992. 


Mary Pitawanakwat, a woman of Ojibway ancestry, was employed as a 
social development officer by the Secretary of State’s Department. She 
alleged that she was subjected to adverse differential treatment, 
harassment and eventual dismissal because of her race. A tribunal was 
appointed in 1990 to hear the complaint but the hearing was adjourned 
pending determination by the Federal Court of certain jurisdictional 
questions that we report on below. The hearing resumed at the end of 
11s 


In Gannon v. Canadian Pacific Ltd., the complainant, who is black, 
alleged that he was denied promotions, overtime work, training and other 
assignments because of his race and family status. He also alleged that 
he was disciplined more severely than non-black employees and harassed 
by his supervisors and co-workers because of his race. He was the only 
black employee in the respondent’s Vancouver yard, and over several 
years had bid on a number of jobs that were given to other employees 
with less seniority. In one instance, the successful candidate was the son 
of a supervisor. Ken Gannon also claimed to have had racial slurs 
directed at him by a supervisor. Tribunal hearings began in 1991, and a 
decision is expected in 1992. 


A Commission settlement in 1991 dealt with an employee’s complaint 
against his airline employer on the grounds of race, colour, national or 
ethnic origin, and family status. The complainant was an unmarried 
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South Asian man who alleged that he was never given a permanent 
position as foreman or coordinator, that white colleagues with 
comparable or less experience had been promoted, and that none of the 
supervisory maintenance positions had ever been held by an employee of 
his racial origin. The airline revised its procedures for the selection, 
screening and assessment of its technical operations staff and 
compensated the complainant financially. 


AGE 


The great majority of Commission age discrimination complaints are 
from older persons who believe they have been unjustly denied 
employment opportunities for reasons of age. A man who had been 
employed by the same organization for almost thirty years felt that he 
was unjustly overlooked for promotion because of his age. During his 
lengthy service he had worked in several areas, gained training and 
experience and upgraded his skills through various college courses, but 
when he applied for one of several vacant positions he was not selected, 
and the positions were all filled by younger persons, two of whom did 
not possess the qualifications outlined in the employer’s statement of 
qualifications. The respondent organization agreed to pay the 
complainant the approximately $10,000 differential in salary between the 
position he held and the position he believed he was denied because of 
his age. It also agreed to use the higher salary in the complainant’s 
pension calculations upon his retirement. 


Another settlement concerned a 58-year-old radio announcer who was 
replaced by a man more than ten years younger because, he said, the 
station wanted to project a more youthful image. The Calgary 
Broadcasting Company agreed to pay William Jameson $10,000 in 
compensation for lost wages. In a third case, a 51-year-old bank 
employee alleged that he was denied a promotion because the bank 
where he worked had a policy of not promoting older employees. The 
bank agreed to pay the complainant $5,000 in compensation for mental 
suffering. 


The complaint was also settled in the case of a woman who challenged a 
clause in the collective agreement between her union and her employer 
providing that, in the case of two employees hired on the same day, the 
older had seniority. In her complaint against the union, the Brotherhood 
of Railway, Airline and Steamship Clerks, Susan Tanel alleged that the 
policy resulted in her being denied upgrading from a part-time to a full- 
time position because of her age. An older employee hired on the same 
day was given the position instead. The union and the employer have 
| since recognized that age is not an appropriate measure of seniority 
between two employees with equal service; they no longer apply this 
policy or any other age-based seniority policy. Ms. Tanel also received 
modest monetary compensation in settlement of the complaint. 
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A complaint was filed by a 62-year-old veteran, William McDougald, 
who was denied access to a special program because of his age. The 
Veterans’ Independence Program, which provides housekeeping support 
and transportation assistance, excludes veterans under the age of sixty- 
five. The Department of Veterans Affairs mistakenly denied the 
complainant’s request for assistance by telling him that no exceptions to 
this age requirement were permitted. In fact, the Minister may override 
the age requirement when special circumstances exist, as was the case of 
Mr. McDougald. Once the Department was made aware of its error, it 
accepted his new application for assistance and allowed him access to the 
program because of his medical condition. 


As the result of a complaint filed by James Walsh, the Canadian Imperial 
Bank of Commerce removed life insurance restrictions for consumer loan 
applicants over the age of sixty-five. Mr. Walsh, who was seventy, was 
denied life insurance coverage on a personal loan because of his age. 
The Bank agreed to take several steps to change its policy: starting 
immediately, consumers over the age of sixty-five may apply directly to 
the life insurance company for coverage, and the latter may consider 
medical information and the range and amount of claims in approving or 
rejecting applications; eighteen months after the date of the settlement, 
consumers up to seventy years of age will be able to apply directly to the 
bank for coverage without any age differentiation. 


In 1985, twenty-six pilots and flight attendants filed complaints against 
Transport Canada and the Department of National Defence when they 
were denied continued employment as executive flight personnel because 
of their ages. Being over the maximum enrolment age for the Canadian 
Armed Forces, they were not allowed to keep their executive flight 
services positions when these were transferred from Transport to 
National Defence. A tribunal was appointed in 1988 and made an 
interim ruling based on section 15(b) of the Act that had the effect of 
disposing of eleven of the complaints. The Commission appealed this 
ruling to the Federal Court and challenged the composition of the 
tribunal, alleging a reasonable apprehension of bias on the part of the 
tribunal chairman. The Court quashed the tribunal’s decision, and 
ordered the president of the Tribunal Panel to appoint a new tribunal. A 
new hearing was held in 1991, and the tribunal’s decision has been 
reserved. 


Another 1991 tribunal hearing allegations of age discrimination against 
the armed forces has also reserved its decision. Martin v. Canadian 
Armed Forces and Department of National Defence involved ten 
complaints by members of the Canadian Forces, ranging 1n age from 
thirty-nine to fifty-five, who alleged that they were denied employment 
opportunities by the Forces’ retirement policy. A key issue in this case 1s 
whether, as DND maintains, the retirement policy is a bona fide 
occupational requirement because physical fitness deteriorates with age. 


SEX 


Women with children are often penalized in employment situations. 
Employers are still reluctant to hire or to continue to employ a pregnant 
woman, while women on maternity leave are often refused benefits to 
which they would otherwise be entitled. This year, several settlements 
were agreed to in complaints of discrimination against pregnant women. 
France Parent-Mercier’s complaint was against the Department of 
Transport. The time Ms. Parent-Mercier spent on maternity leave was 
excluded from calculations of how long she had been in her position 
when annual salary increases were assessed. The complaint was settled 
when the department agreed to pay Ms. Parent-Mercier $2,500 in lost 
wages. In a similar complaint, Louise Latour said that Canadian Armed 
Forces regulations excluded the time she spent on maternity leave from 
the calculation of her severance pay. The CAF agreed to take steps to 
change their policy and to treat maternity leave like any other period of 
service for severance pay purposes. Ms. Latour also received $6,000 in 
compensation. 


Two other complaints of pregnancy-related discrimination were resolved 
in 1991. Both involved a challenge to an airline’s policy on illness and 
pregnancy. The company’s insurance plan denied sick leave benefits to 
pregnant women who became ill with a pregnancy-related illness ten 
weeks or less before their expected due date. As a result of the 
complaints, the company amended its short- and long-term disability 
insurance plans to ensure that men and women are treated equitably in 
the case of illness, no matter what the cause. The complainants also 
received monetary compensation and each was sent a letter of apology by 
the company. Another case of alleged sex discrimination based on the 
complainant’s pregnancy came about when a bank fired an accounts 
officer after she informed her manager she was pregnant. The bank 
maintained that it was the accounts officer’s performance, not her 
pregnancy, that was the reason for her dismissal. A conciliated 
settlement provided for payment to the complainant of $20,000 for 
mental suffering, loss of self-respect and damage to her professional 
reputation. 


In Attorney General of Canada v. Mongrain, a review tribunal reversed a 
previous tribunal decision which held that Gihane Mongrain had not been 
discriminated against because of her sex when she lost an offer of 
employment as a language teacher because she was pregnant. The 
original tribunal had decided that a candidate’s availability for a short- 
term contract as a supply teacher was a bona fide requirement. It 
therefore dismissed three complaints against the Department of National 
Defence by women who were unavailable for work because they were on 
maternity leave. In the review tribunal’s view, the tribunal erred on two 
grounds: it did not consider evidence that the availability clause was 
only applied to employees who were absent because they were pregnant; 
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and it mistakenly concluded that the employer had proved a bona fide 
occupational requirement. The review tribunal felt that the availability 
clause, while neutral on the surface, had an indirect discriminatory effect, 
and that the employer therefore had a duty to accommodate employees 
who were adversely affected by it. It ordered the respondent to pay 

Ms. Mongrain $3,500 for mental suffering and loss of self-respect. 


The Federal Court of Appeal refused to intervene in this decision, 
agreeing that the original tribunal had erred in a way that permitted the 
review tribunal to reverse the decision. The Court did, however, attempt 
to clarify the notions of bona fide occupational requirement and the 
employer’s duty to accommodate, which it suggested could not be 
invoked simultaneously. It referred to the Central Alberta Dairy Pool 
decision in which the Supreme Court made clear that a duty to 
accommodate can only exist in cases of discrimination where an 
apparently neutral rule has an adverse impact on a particular group of 
individuals. In cases of direct discrimination, where there is a bona fide 
occupational requirement, the Supreme Court held that accommodating 
individual employees or groups is not required and would in fact 
undermine the foundations of the BFOR defence. 


Sexual harassment was another frequent type of sex discrimination 
complaint in 1991. Many harassment cases follow a familiar pattern. A 
women who is acknowledged to be a good worker is harassed, the 
resulting stress causes health problems and health-related absences, and 
finally she either resigns on doctor’s orders or is let go because her work 
has deteriorated. One such case involved a records clerk who was 
subjected to sexual harassment by her immediate supervisor, harassment 
that included making fun of the way she walked, telling everyone she 
was “cute” but not too smart, and informing the complainant and her two 
female co-workers that they were lucky to have their jobs because they 
were “three stupid housewives.” The complainant became ill and 
resigned to avoid further stress. She brought a complaint to the 
Commission. As part of a settlement, she received $10,000 for mental 
suffering and loss of self-respect. 


Another woman, a manager for a bank, who complained that she was 
sexually harassed by her immediate supervisor found herself excluded 
from meetings and cut from contact with potential clients. She then 
received a poor performance evaluation. When she became ill with a 
stress-induced illness, her employment was terminated. A settlement 
was eventually reached in the course of investigation by which the 
respondent agreed to pay the complainant a lump sum of $33,000 and 
provide a letter of reference. 


There was no shortage in 1991 of cases of sex discrimination involving 
issues Other than pregnancy or sexual harassment: denial of employment 
or promotion on sex-related grounds is a common allegation, as is the 


claim that women are routinely denied the opportunity to take part in 
certain activities or associations. For example, Janet Stevenson alleged 
that the Department of the Environment (Parks Service) discriminated 
against her and against women as a class by its policy that only white 
males would be hired for the Historical Animation Program at the 
Halifax Citadel. The policy was allegedly based on a requirement for 
historical accuracy; it was subsequently changed to ensure that all future 
hiring decisions at the Halifax Citadel would be made without regard to 
race, sex, religion, or ethnic origin and in accordance with the spirit of 
the Canadian Human Rights Act. 


A settlement was also reached in the complaint of a fisheries observer 
against her employer and the Department of Fisheries and Oceans. The 
observer alleged that her sea-going assignment was cancelled because the 
operators of the vessel to which she was to have been assigned refused to 
sail with a woman in the position, and that the Department condoned this 
practice. The settlement provided for $1,300 compensation for lost 
wages and $4,000 for mental suffering. The Department was also 
required to give a commitment to compel operators of vessels to accept 
fisheries observers regardless of their sex and to provide a letter of 
explanation to the complainant. 


Several complaints were filed against the Canadian Armed Forces by 
female members of the Black Watch (Royal Highland Regiment of 
Canada). Because of their sex, the women were not permitted to wear 
highland dress and participate in events such as the Trooping of the 
Colour on the occasion of the visit of the Queen Mother. A settlement 
was reached under which the CAF authorized the wearing of highland 
dress by all members of the Black Watch, agreed to compensate the 
complainants for hurt feelings, and sent a letter of regret to each of them. 


In Chapdelaine and Gravel v. Air Canada, a review tribunal upheld the 
tribunal’s decision that the complainants, Lucie Chapdelaine and France 
Gravel, were discriminated against on the basis of their sex when they 
were refused employment as pilots because they did not meet the 
minimum height requirement, which was 5’6” at the time. The review 
tribunal also supported the tribunal’s decision not to order retroactive 
seniority as it would not be an appropriate remedy in the circumstances. 
The review tribunal did, however, order significant changes in the 
amount of financial compensation payable to the complainants. It 
awarded each of them $1,000 for mental suffering and loss of self- 
respect, for which no payment had been ordered in the tribunal decision. 
The amount to be paid for lost wages was also increased to more 
accurately reflect the sum to which each woman was entitled. Ms. 
Chapdelaine’s award was increased to $48,986 from $25,480 and Ms. 
Gravel’s to $66,728 from $33,600. Interest was ordered to be paid on 
both amounts. 
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Early in 1991, the Federal Court of Appeal refused to reverse the review 
tribunal decision in Canadian Broadcasting Corporation v. O'Connell et 
al. The result is that the original tribunal decision, in which the review 
tribunal had likewise refused to intervene, still stands. The tribunal held 
that the CBC discriminated against female video technicians by assigning 
them to fewer mobile broadcasts than their male colleagues. Mobile 
assignments usually involved increased overtime hours, opportunities to 
learn new techniques and better chances for career advancement. The 
CBC had argued that it was bound by an agreement that allowed 
producers creative freedom in selecting their crews. The tribunal did not 
accept this argument, maintaining that neither creative discretion nor 
collective agreements could justify discriminatory treatment. Like the 
review tribunal, the Federal Court of Appeal held that the tribunal had 
not committed any error of fact or law that would permit interference by 
a review tribunal. 


Allegations of sex discrimination where the complainant is a man do not 
often arise, but it is important to stress that the Act does not limit its 
protection to women. In Hay v. Cameco —A Canadian Mining and 
Energy Corporation, the complainant filed a complaint against his 
employer when he was disciplined for visiting a female friend in her 
living quarters during their off-duty hours. Because the area was 
designated for women only, Andrew Hay lost his camp privileges for two 
tours of duty, which effectively denied him access to the work site, and 
was warned that if he was found in the women’s quarters again he would 
be fired. The tribunal decided that the rule of no men in the women’s 
living quarters was a discriminatory one, since there was no similar 
restriction on the presence of female employees in the men’s quarters, 
and the company did not provide sufficient evidence to show that this 
differentiation was a bona fide occupational requirement. The tribunal 
ordered that the rule be revoked, all records of the incident be removed 
from Mr. Hay’s personnel file, and the respondent pay him $2,779 for 
lost wages and a token amount in compensation for hurt feelings. 


MARITAL STATUS, FAMILY STATUS 


The grounds of marital and family status are often linked, as was the case 
in Diane Richer’s complaint against the Canadian Armed Forces. Ms. 
Richer alleged that the CAF discriminated against her on the basis of her 
marital and family status when she was refused admittance as a guest to 
the Junior Ranks Mess because she was married to an officer. The 
complaint was settled when the Forces agreed to admit such visitors into 
messes regardless of the rank of their military spouses. It thus accorded 
individuals married to military personnel the same treatment as civilians 
who have no military affiliations. Ms. Richer received $500 for hurt 
feelings and a letter of apology. 


In 1989, we reported on the case of Druken, Isbitsky, McMillan and 
Bérubé v. Canada Employment and Immigration Commission. The 


Supreme Court refused to interfere with the tribunal decision that 
unemployment insurance provisions denying benefits to individuals who 
worked for their spouse, or for a company more than forty percent of 
which was owned by the spouse, were discriminatory on the basis of 
marital and family status. Forty-two more complaints arising out of the 
same unemployment insurance regulations have now been settled. 
Unemployment benefits originally denied to the complainants have been 
paid, the debts that the Immigration Commission was reclaiming have 
been cancelled, and each complainant has received compensation for hurt 
feelings and damage to self-respect. 


Another case that was reported in 1989 and again in 1990 was Canada 
Employment and Immigration Commission v. Canadian Human Rights 
Commission and Lang. Ina Lang alleged that CEIC denied her 
application for funding under the Challenge 86 program because she 
wished to hire her daughter to help in her family child care business. In 
1991, the Federal Court of Appeal upheld the tribunal’s assessment that 
CEIC had discriminated against Ms. Lang on the basis of her family 
status when it denied her the funding she sought, and the award of $1,000 
for hurt feelings was also upheld. But the Court set aside the order of 
$1,566 to Ms. Lang for financial loss on the grounds that it was not 
legally or factually founded. 


DISABILITY 


Canadians are becoming more aware that in order to achieve equality we 
must develop a sensitivity to the skills and abilities of individuals who 
live with physical or mental challenges not all of us have. It is no longer 
acceptable to assume that a person in a wheelchair cannot effectively 
perform a given job, or that all people with a particular health condition 
must be precluded from certain kinds of employment. We are also 
increasingly conscious of the importance of ensuring full accessibility for 
all. 


In 1991, complaints of discrimination based on disability again made up 
the largest single element in the Commission’s case load. Employment 
was still the most common area in which complaints arose. Others 
concerned the provision of services or the accessibility of public places 
to people who use wheelchairs or to individuals with other impairments. 
In one job-related case, the Canadian Armed Forces changed its policy of 
excluding applicants with psoriasis after complaints were filed by James 
Boyd and Brian Steel. The new policy is much less restrictive than the 
one that gave rise to the complaints. It is expected that more than 90 
percent of people with psoriasis will now be eligible for enrolment in the 
Forces. Mr. Boyd received $6,054 in general damages, and Mr. Steel 
received $19,740 for lost wages, $1,000 in general damages and a letter 
of apology. 
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A complaint of adverse treatment in the provision of services was filed 
by Debbie McAllister against Air Ontario Limited. Ms. McAllister said 
that she and her son were told they could not board an Air Ontario plane 
because it could not accommodate his wheelchair. A settlement was 
reached when Air Ontario agreed to send Ms. McAllister and her son a 
letter of apology and $1,300 in compensation. The company also assured 
the complainant that action had been taken to prevent such situations 
arising in the future. No settlement was reached, however, in a 
complaint against the Vancouver Port Corporation by a woman who 
alleged that she was being discriminated against by the absence of a 
wheelchair-accessible ramp to an overpass. The Commission 
nevertheless decided not to request that a human rights tribunal be 
appointed. After consulting independent experts, it was satisfied that the 
ramp design proposed by the respondent during the conciliation process 
and the Port Corporation’s assurance that the ramp would be built were a 
sufficient remedy. 


When disability complaints are heard by tribunals, the resulting decisions 
may break new ground. In Cremona v. Wardair and Hubbert (Radford) 
v. Worldways, a tribunal established for the first time that imperfect 
vision that 1s corrected with contact lenses nevertheless constitutes a 
disability, and that the respondents’ uncorrected visual acuity standard 
for flight attendants did not constitute a bona fide occupational 
requirement. The complainants had been denied employment as flight 
attendants because their uncorrected vision was below the standard 
required by the respondents. The tribunal held that the respondents had 
an obligation to accommodate the complainants short of undue hardship, 
which they had failed to do, and it awarded Tina Radford $90,000 in 
compensation. No damages have yet been awarded to Rodney Cremona 
because Wardair has filed an application with the Federal Court of 
Appeal for a review of this decision. 


Another complaint involving visual acuity standards led to a change in 
RCMP policy on the employment of people who have undergone radial 
keratotomy to correct myopia. The complainant, Gregory Bankowski, 
filed a complaint after the RCMP refused his application because he had 
undergone this surgery. The Force initially contended that radial 
keratotomy weakens the cornea and may result in greater than normal 
damage from such accidents as a blow to the eye. It also maintained that 
an operated eye would be more sensitivite to variations in light, glare and 
contrast, all potential hazards in a work situation. In the opinion of 
medical experts consulted by the Commission and the RCMP, however, 
individuals who have had radial keratotomy do not pose an undue risk in 
a working situation. In the case of direct physical contact, the corrected 
cornea 1s not significantly weaker than an unoperated eye and may even 
react more favourably. Furthermore, after an initial healing period, most 
operated eyes suffer only minimally or not at all from diurnal variations, 
glare and contrast sensitivity. The RCMP therefore introduced a new 
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policy permitting individuals who have undergone radial keratotomy to 
join the Force if, twelve months after surgery, the applicant’s vision is 
stable and there are no significant side effects. Under this new policy, 
Mr. Bankowski passed all required visual acuity tests and his application 
was immediately processed. In addition, he received $5,000 for mental 
suffering. 


Many cases of disability turn simply on the particular facts; the issue is 
whether or not the person was denied an employment opportunity 
without good cause, and no larger question of law is involved. The 
tribunal in Beaulieu v. Canadian Armed Forces found that the 
complainant had neither epilepsy nor temporal lobe partial epilepsy when 
he was discharged from his position as a driver with the Armed Forces. 

It ordered that he be reinstated to his former position with back pay. The 
CAF has filed an application for review of this decision in the Federal 
Court. 


A review tribunal decision was released last year in Canada Employment 
and Immigration Commission v. Anvari, a case first reported in 1988. 
Mehran Anvari had had polio in his country of origin and needed an 
operation that was not expensive, and easily obtained. CEIC had refused 
to grant him landed immigrant status, relying on a provision of the 
Immigration Act to exclude him from Canada because his disability 
might cause an excessive drain on health or social services. In the 
tribunal’s view, the evidence did not support CEIC’s position, and it 
ordered it to process Mr. Anvari’s application and pay certain of his 
medical expenses, as well as $3,000 for mental suffering and loss of self- 
respect. A review tribunal later reduced the latter amount to $1,500 but 
otherwise left the original order unchanged. Both CEIC and the 
Commission have filed applications for review in the Federal Court of 
Appeal. 


A DEGREE OF RISK 


As tribunals seek to balance the right of equal access to employment with 
the need to protect employees and the public from harm, the question of 
what degree of risk may be acceptable is a recurrent problem. At what 
point will an employment restriction be allowed because of the risk of 
harm to an employee with a disability, to co-workers, or to the general 
public? And how is such a risk to be measured? 


In September a review tribunal reversed the tribunal decision in 
Canadian Armed Forces v. Bouchard, first reported in 1990, and 
dismissed the complaint. Jacques Bouchard lost his job as a cook and 
was released from the Forces because of kidney stones or renal lithiasis. 
The review tribunal concurred with the tribunal that there was evidence 
of discrimination based on Mr. Bouchard’s disability. However, it 
disagreed with the tribunal’s analysis with respect to the existence of a 
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bona fide occupational requirement. Finding that the Forces had indeed 
demonstrated a bona fide occupational requirement, the review tribunal 
concluded that the safety of people with this illness would depend on 
their having immediate access to hospital care in an emergency. It also 
judged that an individual in the Forces who was likely to suffer from 
renal lithiasis could place other members in jeopardy. There was no way 
of predicting when the illness would recur, and during an attack of renal 
colic the intensity of the pain and the effects of the necessary medication 
would render the individual completely incapacitated. This tribunal also 
accepted the argument that cooks must be able to perform all the duties 
of a soldier when required. The Commission has asked for a review of 
this decision in the Federal Court of Appeal. 


A tribunal decision in the case of St. Thomas v. Canadian Armed Forces 
affirms that the onus of showing that a risk 1s real, not hypothetical, rests 
upon an employer. While serving as a construction engineering 
technician in the CAF, Robert St. Thomas was discharged because of 
asthma. In addition to placing the onus of demonstrating real risk on the 
employer, the tribunal affirmed the rule that, even if it is not an absolute 
requirement that employees be individually tested, an employer may 
have to explain why it was not able to test a particular employee on an 
individual basis. The CAF has filed an application with the Federal 
Court of Appeal for judicial review of this decision. 


Risk was also the main issue in Robinson v. Canadian Armed 

Forces, where the complainant was released from employment with the 
Forces because of epilepsy. The tribunal decision in this case is of 
considerable significance for human rights law. In assessing the 
employer’s claim to have a bona fide occupational requirement for 
applying a discriminatory restriction, the tribunal returned to the test of 
whether there was sufficient risk to justify the exclusion, as distinct from 
whether the risk was real, not speculative, which was the test applied by 
the Federal Court of Appeal in its 1987 decision in Canadian Pacific v. 
Canadian Human Rights Commission and Mahon. The tribunal in 
Robinson characterized the notion of “real risk”, by itself and without 
regard to sufficiency, as being inconsistent with the purpose and 
philosophy of human rights law. In the tribunal’s view a certain risk was 
sometimes acceptable in the public interest to ensure that the purpose of 
the Act is fulfilled. 


This decision follows the direction taken in 1985 by the Federal Court of 
Appeal in Air Canada v. Carson and again in 1990 by the Supreme Court 
in Central Alberta Dairy Pool, where the reasoning in Mahon, which had 
been the leading decision for several years, was rejected. The tribunal set 
out a three-part test for employers who wish to justify a blanket exclusion 
of people with a particular disability as a bona fide occupational 
requirement. The employer must prove a sufficient risk of employee 
failure, the impossibility of individual assessment, and the 
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LEMEDIES 


proportionality of the exclusion to the end being sought, namely safety. 
If upheld, this test could have a considerable impact on the Canadian 
Armed Forces’ “war readiness” defence, which requires that all military 
personnel be capable of performing combat duties or their equivalent 
should the need arise. The tribunal questioned the foundations of that 
defence and remained unconvinced that the requirement of unlimited 
mobility was more than a hypothetical statement. The CAF has filed an 
application for review of this decision with the Federal Court of Appeal. 


One of the more significant recent cases in terms of remedy was the 1989 
tribunal decision in Morgan v. Canadian Armed Forces. The Forces 
admitted a discriminatory practice when they denied Richard Morgan the 
Opportunity to re-enrol because he was perceived to be suffering from 
brain damage as the result of a head injury. The tribunal assessed the 
remedies to which Mr. Morgan was entitled and ordered that he be 
re-enrolled and paid for lost wages and hurt feelings. It also awarded a 
substantial sum for compound interest, something that had not been an 
element in human rights compensation in the past. In 1990, a review 
tribunal upheld the general terms of the tribunal decision, but with some 
changes to the amounts of compensation and in the way the interest was 
calculated. It also held that interest on the amount for hurt feelings was 
not appropriate. 


A 1991 decision of the Federal Court of Appeal characterized the issues 
raised as involving principles of general application previously 
unaddressed by the Court in a similar context. Among the questions it 
considered were an appropriate limit on the compensation period, 
subtraction of months of compensation brought about by Mr. Morgan’s 
delay in filing the complaint, a deduction from the award for Mr. 
Morgan ’s failure adequately to mitigate his losses, and the amount of 
interest to be awarded. The Court held that the initial tribunal and the 
review tribunal should have established a cap or cut-off point for the 
period of compensation. The principles applicable in tort law — 
restoring the victim to the position that existed before the wrong 
occurred, and excluding from compensation consequences of the wrong 
that are indirect or too remote — were equally applicable to human rights 
cases. In the Court’s view, it had been improper for the review tribunal 
to subtract three years from the amount of compensation because the 
complainant had delayed filing his complaint while he pursued other 
avenues of redress. Such a deduction amounted to a penalty imposed on 
the complainant and was not authorized by the legislation. The Court 
also reinstated the tribunal’s finding that Mr. Morgan had failed in his 
duty to mitigate his losses for some of the time in question, and that 
appropriate amounts should be deducted for this reason. 


It went on to say that, although there was no provision that expressly 


granted human rights tribunals the power to accord interest, the tribunals 
were right in considering that their power to assure the victim adequate 
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compensation entitled them to make this award. Interest on lost wages 
might be required if, but only if, it could be seen to be necessary to cover 
a complainant’s loss. The majority of the Court agreed with the review 
tribunal that the appropriate rate of interest was the Canada Savings 
Bond rate, payable for each year until the compensation was made. 
Compound interest was warranted in human rights cases only if it could 
be deduced from the evidence or the circumstances of a case that it was 
required to cover the loss, which was not true with respect to Mr. 
Morgan. Finally, the Court held that the review tribunal had no reason to 
interfere with the tribunal’s assessment of an appropriate amount of 
compensation for hurt feelings and its decision to award interest on that 
amount. The case has been sent back to the review tribunal for 
reconsideration. 


We have already referred to the racial harassment complaint of Mary 
Pitawanakwat. When Ms. Pitawanakwat later filed a complaint alleging 
sexual harassment, after the investigation into the race complaint had 
been completed, this became the subject of a Federal Court ruling. The 
Court quashed the Commission’s decision to refer the sexual harassment 
complaint to tribunal along with the race complaint because, in Justice 
Muldoon’s view, the sexual harassment complaint constituted a new 
complaint, not an amendment, which should have been investigated and 
dealt with separately. 


By treating the complaint as an amendment, the Commission had 
implicitly decided to deal with a complaint filed more than a year after 
the event it complained of. While this statutory time limit 1s a flexible 
one, in that the Commission may sometimes deal with a complaint 
despite its late date, such a decision must be made explicitly. Moreover, 
in Justice Muldoon’s view, the limit was enacted for the benefit of 
respondents, and any decision to deprive them of this benefit must show 
some deliberate exercise of power and some indication of why the limit 
was extended. The Commission thus failed to exercise its jurisdiction 
correctly and committed an error of law. As a result, the Court 
permanently prohibited the Commission from referring that part of Ms. 
Pitawanakwat’s complaint which relates to sexual harassment to a 
tribunal. 


The Court also ruled, however, that the hearing could proceed on the race 
complaint, and that this hearing was not precluded by an earlier hearing 
by a Public Service Commission adjudicator into Ms. Pitawanakwat’s 
allegation of wrongful dismissal. The Court ruled that the doctrine of 
issue estoppel (by which an issue that has been ruled upon by one 
decision-making body cannot be litigated before another) did not apply to 
human rights tribunal proceedings. 


In Motorways Direct Transport Ltd. v. Canadian Human Rights 
Commission, the Federal Court held that the Commission’s delay in 
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dealing with a complaint about an employee’s dismissal for a disability 
(alcoholism) was sufficiently prejudicial to the employer that the duty to 
act fairly had been breached. Justice Walsh recognized that the 
Commission was “quite possibly overworked and short staffed” but held 
that its delay in investigating this complaint, which had in any case been 
filed and accepted more than a year after the event complained of, was 
unacceptable. The Court therefore quashed the Commission’s decision 
to proceed with the investigation and prohibited it from dealing with the 
complaint. Similar language was used by the Federal Court of Appeal in 
Morgan v. Canadian Armed Forces, where Justice MacGuigan said that, 
in his view, “one year would normally be a reasonable period of time for 
the Commission to investigate and decide whether to proceed to a 
tribunal .. . [and] two years between complaint and tribunal is an outside 
limit for the Commission’s internal processes.” 


Judicial and review tribunal powers were also the subject of decisions in 
1991. The Federal Court of Appeal in Attorney General of Canada v. 
Mongrain, a case discussed above with respect to sex discrimination, 
took the occasion to specify more clearly the scope of a review tribunal 
to intervene in the case before it. These powers, the Court said, were 
similar to those exercised by a court of appeal in the ordinary judicial 
hierarchy: a review tribunal could intervene only in the case of an error 
of law or an erroneous finding of fact, an interpretation which the 
Commission has always maintained. 


In Morisset v. Canadian Human Rights Commission, the Federal Court 
reaffirmed the administrative and discretionary nature of Commission 
decisions with respect to the outcome of a complaint. The Court must 
refrain from intervening in any discretionary administrative decision, 
such as the Commission’s decision to dismiss or not to deal further with 
a complaint, so long as the discretion was exercised pursuant to the Act 
and in accordance with the principles of fairness recognized in 
administrative law. After investigating Mr. Morisset’s disability 
complaint against the Royal Canadian Mounted Police, the Commission 
had ruled that the evidence did not support the allegation of 
discrimination in employment and dismissed the complaint. 


A similar question arose before the Federal Court in Mercier v. Canadian 
Human Rights Commission. After investigating Brigitte Mercier’s 
complaint against Correctional Service Canada of discrimination in 
employment because of her sex and disability, the Commission dismissed 
it on the grounds that no further proceedings were warranted. Ms. 
Mercier appealed the dismissal to the Federal Court, which held that the 
Commission’s decision was a purely administrative one in which the 
Court could not interfere unless the Commission had made a manifest 
error, breaching the rules of natural justice or the explicit requirements of 
the Act. In providing Ms. Mercier with the investigator’s report before 
deciding to dismiss her case, the Commission had fulfilled its 
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obligations. It was not required to provide her with reasons for its 
decision to dismiss the case. Ms. Mercier has appealed this ruling to the 
Federal Court of Appeal. 


Another complainant whose allegations of discrimination in employment 
because of disability were dismissed by the Commission asked in 


Jennings v. Canadian Human Rights Commission that the Federal Court 


quash that decision. Nancy Jenning’s allegations against the 
Commission included fraud, abuse of power, and bad faith. The issue 
dealt with by the Court was whether the Commission had the right to 
defend itself against these charges or whether, as the plaintiff requested, 
it should be restrained from presenting a defence. The Court was 
unequivocal in its conclusion that “any defendant, faced with charges of 
unsavoury and iniquitous dealings with the plaintiff’s complaint,” would 
be entitled to defend itself. Ms. Jennings has filed an appeal of the Trial 
Division decision in the Federal Court of Appeal. 


THE BUSINESS OF THE COMMISSION 


Like many small agencies with far-reaching and reforming mandates, the 
Commission is often engaged with the question of how to give and to get 
the best value for money. While in good part this is an exercise in 
assigning priorities, it also calls for some skill in managing as many 
cases as possible with the fewest hands, while at the same time carrying 
on an active campaign against discrimination in the larger sense of that 
term. The Act itself gives the Commission three broad roles: the 
investigation and resolution of complaints; the removal of systemic 
discrimination; and the creation of a more favourable human rights 
environment through advocacy and information. The demand for all 
three has grown steadily over the years, sometimes dramatically. 


INVESTIGATING COMPLAINTS 


When the Commission receives a complaint, it assigns an investigator, 
normally in the region where the incident has occurred, to determine on 
the basis of interviews and other evidence whether the alleged 
discrimination can reasonably be substantiated. Depending on the nature 
of the complaint, this process may take weeks, months or unfortunately 
even years before the investigator is able to make a recommendation to 
the members of the Commission. They then decide whether or not the 
case will proceed and, if so, how. At any given time, there may be more 
than 2,000 complaints cases that are still open, which is to say still 
awaiting a final determination by the Commission, a human rights 
tribunal or the courts. All open cases are therefore part of the 
Commission’s total case management process. The following is an 
overview of the volume and distribution of open cases as of December 31 
in each of the last three years. 


1989 1990 199] 
¢ Under investigation: jaa Be) 1,890 2,02) 
e Under conciliation: 279 361 290 
e At tribunal: 136 149 174 
¢ Before the courts: ae 38 64 
Total of all open cases: 2,020 2,438 De Te 


The annual total of new complaints has risen by roughly 100 percent 
since 1987 and is now approaching 1,000 per year. The number of 
Commission staff dealing with complaints throughout the whole case 
management process has also increased in the last five years, but by less 
than 25 percent. To keep the running backlog of open cases to 
manageable proportions, the Commission has added several new strings 
to its bow. The first has become known as the early resolution option, 
which allows the officer who takes the complaint to explore with the 
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parties as soon as possible whether they may be prepared to settle their 
dispute without resort to a full-scale investigation. This device was first 
introduced in 1989 and has continued to prove its worth as a way of 
offering more immediate remedies for complainants, a no-fuss procedure 
for respondents and a way in which the Commission can free up hard- 
pressed resources for more contentious complaints. 


The Commission has also taken a number of procedural measures to 
ensure that, once investigated, cases are brought to the Commission itself 
with minimum delays. In part this means weeding out redundancies in 
the recording and transmission of essential information, and in part 
tightening and updating the computerized system for tracking the 
progress of a case through the necessary stages of analysis and review. 
Although these efforts are bearing fruit, both by saving time and 
clarifying the documentary evidence on which the Commission bases its 
decisions, they have not been able to outrun the sheer volume of new 
complaints. To provide an acceptable level of service to complainants 
and meet increasingly stringent standards of timeliness established by the 
courts, the Commission has again been obliged to request additional 
resources. 


EQUITY PROGRAMS 


Meanwhile, we have become increasingly involved in employment and 
pay equity programs that affect tens of thousands of jobs. As we 
explained in an earlier chapter, the Commission is obliged by its own Act 
to respond to complaints in both these areas, and it only makes sense, 
given the systemic nature and scope of equity programs, to look more 
broadly at an organization’s employment and compensation systems at 
the same time. The result, however, is that a single employment or pay 
equity investigator may have to deal with several employers at the same 
time, not to mention the complex hierarchical situation of the four 
designated groups and an almost infinite variety of job requirements. 


It is the Commission’s view that legislated equity requirements offer the 
best chance of combatting the institutional manifestations of 
discrimination and that such programs can only take on greater 
importance in the future. In the circumstances, it would be remiss on our 
part not to point out that timely enforcement of equity legislation, like 
everything else, calls for a reasonable amount of sustained monitoring 
and enforcement. Employment and pay equity programs may now be on 
the verge of delivering substantial improvements for women and for 
historically disadvantaged minorities. With appropriate changes 

in the legislation this is more likely to become a reality. 


FIELD WORK 


Important as it is to make sure that the legal rules are adhered to, perhaps 
the most rewarding part of the Commission’s work lies in explaining 
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Canada’s human rights situation to members of the public and trying to 
enlist their support for the issues and reforms that seem to us of the 
greatest priority. Surprising though it may seem, Canadians are not all 
that well informed about their anti-discrimination laws, and even less so 
about the workings of the administrative and quasi-judicial networks that 
are supposed to protect their interests. 


When it comes to spreading the word on human rights and the services of 
the Commission, our policy is basically one of all shoulders to the wheel. 
Receptionists, regional officers and legal or policy specialists, not to 
mention communications staff and members of the Commission, all 
spend a lot of time listening and talking to ordinary people, as well as 
human rights experts, and trying to respond to their enquiries, comments 
and concerns. The official tally of such enquiries has grown by one 
quarter since 1987. Many of these enquiries are no more than that: how 
does one go about setting right what appears to be an act of 
discrimination? Others may have little if anything to do with our legal 
mandate, but we try nonetheless to point callers or correspondents in the 
right direction and supply them with what information we can. In all, we 
registered more than 52,000 enquiries in 1991, over ninety percent in the 
form of phone calls, about three percent as personal visits, and the 
remainder as letters, polite or otherwise. 


The year was no less busy in terms of Commission activities around and 
about the community. Commissioners, regional directors, 
communications officers and other staff took part in conferences, 
workshops and consultations of many kinds. As always, such special 
events as Human Rights Day, International Women’s Day, the 
International Day for the Elimination of Racial Discrimination, and 
National Access Awareness Week provided a natural focus for getting 
together with advocacy groups, employers and union representatives, as 
well as other toilers in the human rights vineyard. Essentially, there are 
three main objectives to such meetings: to provide information, to 
compare notes and to put together action plans. 


Employment and pay equity workshops, of which the Commission 
conducted over one hundred in all parts of the country in the course of 
the year, also provide opportunities for broader discussions of how to 
detect, prevent and correct discrimination in the workplace. The 
National Capital office helped to organize meetings on these themes in 
Cornwall and Kingston, where Mr. Reginald Stackhouse was the keynote 
speaker. Staff from the Ontario office met several times with the 
Employment Equity Consulting Service of Employment and Immigration 
to coordinate their work in the region. They also took part in the 
Canadian Ethnocultural Council’s round table looking into the job equity 
problems of visible minorities. The Deputy Chief Commissioner, Mme 
Falardeau-Ramsay, joined in a similar initiative in Montreal, as part of a 
joint venture by our Quebec office and the Quebec Human Rights 
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Commission on the theme of Women in Non-traditional Roles. The 
conference brought together representatives from organized labour and 
major employers as well as the interest groups most concerned. 


The Chief Commissioner, Deputy Chief Commissioner and other 
members of the Commission kept up a busy round of meetings, 
discussions and presentations. In addition to more formal appearances 
before such bodies as the Parliamentary Committees on Human Rights, 
Aboriginal Affairs and Multiculturalism, and the Special Committee on a 
Renewed Canada, the Chief Commissioner and Deputy Chief 
Commissioner crisscrossed the country to talk with groups representing 
women, aboriginals, people with disabilities, racial minorities and other 
special interest or professional groups. Among other notable 
presentations, Mr. Stackhouse gave an overview of Canadian human 
rights developments to the International Association of Human Rights 
Agencies in Philadelphia in July, and the Secretary General, John 
Hucker, addressed a major employment equity conference in Vancouver 
in November. 


The travels of Mr. Yalden and Mme Falardeau-Ramsay and the outreach 
work of the other Commissioners quite often tie in with the activities of 
the seven regional offices. The main event of the year took place when 
the Commission held its May meeting in Edmonton, where Mr. 
Gurcharan Singh Bhatia and the Alberta office acted as local hosts. In 
addition to its business sessions, the Commission visited a Sikh temple 
and Poundmaker Lodge. The Minister of Labour for Alberta, Elaine 
McCoy, gave a luncheon at Government House in conjunction with the 
Alberta Human Rights Commission, and a public forum on May 12 was 
attended by some 125 representatives of local human rights groups. 


The International Day for the Elimination of Racial Discrimination 
(March 21) is always an occasion for special activities by Commissioners 
and staff alike. The Prairie office, for example, co-hosted a public 
meeting in Saskatoon to mark the day and Mrs. Isabelle Impey joined in 
the discussions. In a related move, the Ontario office became part of 
Metropolitan Toronto’s Intergovernmental Race Relations Network, the 
first of its kind in Canada to take up the persistent challenges of racism 
on a multi-organizational basis. Racial issues also figured prominently in 
the work of the Atlantic office, which, in addition to its work with Parks 
Canada to remove discriminatory hiring at the Citadel in Halifax, took an 
active part in conferences organized by the RCMP and Atlantic Police 
Chiefs Associations on the need for greater cultural sensitivity in police 
activities. The Deputy Chief Commissioner also addressed a provincial 
conference on multiculturalism in Vancouver in May on the mandate of 
the Commission and race relations and the justice system. 


Aboriginal affairs also continued to be a major focus for activities both 
regional and national. In addition to the Chief Commissioner’s meetings 
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with native leaders in various parts of the country, aboriginal issues were 
frequently on the agendas of Commissioners Renée Dupuis and Isabelle 
Impey. Mrs. Impey joined with the Prairie office in marking Aboriginal 
Solidarity Day on June 21 and discussed native rights with the Grand 
Chief of the Assembly of Manitoba Chiefs, members of the Indigenous 
Women’s Collective and the Native Council of Manitoba in The Pas. 
Mme Dupuis took part in a number of conferences and workshops 
dealing with the clash of native and non-native justice systems and 
recently completed a book entitled La question indienne au Canada. 


Access Awareness Week (May 26 to June 1) again highlighted the work 
of Commissioners and staff in bringing to public and parliamentary 
attention the continuing difficulties of people with disabilities in getting a 
fair shake in employment, transportation and many other economic and 
social situations. The Chief Commissioner presented their case to the 
Standing Committee on Human Rights and the Status of Disabled 
Persons on June 13, urging more positive government action on systemic 
problems. Other Commission members were also actively involved in 
promoting the message of greater economic and social integration for 
disabled Canadians. Miss Mary Louise Dickson, for instance, reviewed 
the legal and practical implications of the “reasonable accommodation” 
requirement with the Executive Director of the Advocacy Resource 
Centre for the Handicapped in Toronto and met with representatives of 
the Toronto Dominion Bank to discuss its controversial drug-testing 
policy. 


Women’s issues were a frequent topic of the Deputy Chief 
Commissioner’s interventions. Among other encounters, Mme 
Falardeau-Ramsay met with the Women’s Legal Education and Action 
Fund and other groups concerned with non-traditional job opportunities 
for women and their often inferior treatment in the justice system. She 
also chaired a panel on these and other human rights issues that included 
fellow Commissioner Mary Louise Dickson, Glenda Simms, President of 
the Canadian Advisory Council on the Status of Women, and Professors 
Patricia Monture-Okanee and Daniel Proulx of the University of Ottawa. 


International Human Rights Day (December 10) was celebrated from 
Newfoundland, where Commissioner William Collins took part in a 
conference on economic guarantees in the Canadian Charter, to British 
Columbia, where staff participated in events sponsored by the Committee 
for Racial Justice and an annual dinner organized by the B.C. Coalition 
on Human Rights. In Edmonton, Mr. Bhatia was among those who 
marked the Day with a bread-breaking ceremony at Canada Place in 
Edmonton, and Commissioner Reginald Stackhouse spoke at a 
conference in Sarnia about the influence of the Universal Declaration of 
Human Rights on contemporary issues. 
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Human rights loomed larger than ever on the international scene in 1991 
and Canada’s domestic record was the subject of both criticism and 
admiration in the course of the year. In addition to his many regional 
meetings with advocacy groups, editorial boards and fellow human rights 
professionals, the Chief Commissioner met with political figures and 
administrators from the United Kingdom, France, Gabon, Russia, 
Byelorus and Hungary, and took part in official human rights sessions 
and working conferences in Geneva, Strasbourg, Brussels, Paris, 
Washington and Cambridge. 


THE COMMUNICATIONS WORLD 


As more and more communicators discover ever newer ways to capture 
the overburdened public attention, the Commission has been trying to 
make itself heard above the general din by filling in some gaps in its 
publication and video offerings, working closely with advocacy and 
special interest groups, to make sure that our messages are well-targeted 
and relevant to their constituents, and providing more specific guidance 
to employment and pay equity specialists about how to make these 
programs more productive. 


Newly published information materials, many of them on employment 
equity, included public service announcements for the print media that 
are estimated to have been seen by a very wide selection of readers. The 
Commission introduced, for use by television networks, two thirty- 
second video announcements illustrating some of the job equity problems 
faced by women and people with disabilities. Three pay equity 
publications under the collective title of Equal Dollars Make Good Sense 
were widely used at information seminars across the country, as was a 
companion video called All Things Being Equal. Nineteen ninety-one 
also marked the first anniversary of Human Rights Forum, a tri-annual 
review which is providing a broad cross-section of Canadians with a 
vehicle for ongoing debate on human rights. 


With the help of aboriginal communicators, the Communications Branch 
put in place a plan for presenting our human rights messages to native 
peoples in 1992. Meanwhile, two policy papers, A New Commitment and 
Native Employment Practices, were widely distributed to aboriginal band 
councils and organizations in Ontario and Atlantic Canada, as well as to 
the national media serving native peoples. In addition to providing 
fundamental information on the Act and the Commission in twenty-one 
languages, we distributed a new comprehensive casebook on harassment 
to all employers under federal jurisdiction with a reminder about the part 
they are expected to play in preventing it. Brochures on barriers to 
accessibility and the particular dangers of discrimination based on HIV 
infection or AIDS were also widely circulated. Seven case studies on 
human rights issues developed in conjunction with the Canadian Centre 
for Management Development for use in human resources management 
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training by the Federal Government are now being offered to unions, 
colleges and universities. A new Commission policy now ensures that all 
its information material will be made available in alternate formats as 
part of the regular publishing process. 


In all, over 140,000 publications carried the Commission’s message to 
Canadians in 1991. It was an active and productive year from our point 
of view, one in which better information tools and more active 
community involvement again enabled us to enlarge Canadians’ 
enjoyment of their human rights. 
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COMMISSION | The Office of the Secretary General oversees staff support to the 
STRUCTURE Commission at headquarters and through its seven regional offices. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the 
Commission in litigation before tribunals, review tribunals and the 
courts. 


The Anti-Discrimination Programs Branch ensures that all complaints 
filed with the Commission, except those that deal with employment and 
pay equity, are investigated in accordance with the Human Rights Act. 
The Branch also trains staff involved in anti-discrimination activities, 
establishes performance standards and operationai policies, and monitors 
the complaints management process. 


The Employment and Pay Equity Branch investigates complaints, 
conducts joint reviews with employers, and provides policy advice to the 
Commission. The Pay Equity Section advises the Commission on wage 
discrimination within the federal jurisdiction, investigates equal pay 
complaints, and formulates policy for the management of pay equity 
cases. The Branch also offers educational programs to employers and 
community groups. 


The Policy and Planning Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Communications Branch explains the role and activities of the 
Commission, fosters public understanding of the Act and discourages 
discriminatory practices by means of information programs and activities 
in the community. 


The Corporate Services Branch provides headquarters and regional 
operations with support services in assets management, finance, access to 
information and privacy, informatics and information management. 


The Personnel Branch provides headquarters and regional operations 
with support services in staffing, classification, official languages, staff 
relations, training and resource planning, and health and safety. 


The Regional Offices investigate all discrimination complaints, except 
those dealing with employment and pay equity. They also work with 
community representatives, employers and unions to inform the public of 
their rights under the Acct. 
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FINANCIAL STATEMENT 


| 


Statement of expenditures, by cost centre, for the period 
January 1, 1991 to December 31, 1991 


| Branch Person-years 
, Office of the Chief Commissioner t $ 594,090 
| Secretary General 6 396,988 
Policy and Planning 8 614,461 
Legal Services ibe 1,203,403 
Anti-Discrimination OB 1259560 
Communications 18 L/D S080 
- Regional Offices 72 3,931,026 
Corporate Services 25 2,462,961 
Employment and Pay Equity 3] 2,149,525 
| Personnel Services 0) 598,398 
| Employee Benefit Plan Loawes 
| SUBTOTAL 213 $16,544,745 
Tribunals g 1,235,661 


TOTAL Dy )) $17,780,406 
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NUMBER OF ENQUIRIES TO ALL COMMISSION 
OFFICES DURING THE LAST TEN YEARS 


TABLE 2 NUMBER OF COMPLAINTS ACCEPTED, BY REGION, 
FROM 1987 TO 1991 


Atlantic 


National Capital 


Prairies 


Alberta and NWT 


“Figures for 1989, 1990 and 1991 include complaints dealt with by the "early resolution" process. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS ACCEPTED IN 1991, 
BY SECTOR AND BY GROUND OF DISCRIMINATION 


Religion 


Marital/Family Status 
Disability 


* This total does not include complaints dealt with by the "early resolution" process. 


_ TABLE 4 DISPOSITION OF COMPLAINTS BY THE COMMISSION 
FROM 1987 TO 1991 


| Sent to tribunal 

Sent to conciliation 

| Settlements approved 
Dismissed 


! Not dealt with 


No further proceedings 


‘KEY TO TERMS 
Settlements approved: Settlements agreed to by the parties and approved by the Commission. 


| Not dealt with: The Commission decided not to investigate the complaint because it was out of 
time or, technically, without purpose. 


No further proceedings: The Commission decided not to pursue the complaint because it was 
withdrawn or the matter was resolved. 
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TABLE 5 NUMBER OF EMPLOYEES IN ORGANIZATIONS 
UNDER AN EMPLOYMENT EQUITY REVIEW OR 
INVESTIGATION BY THE COMMISSION 


L___} All Employees 


700,000 


Reviews/Complaints 
600,000 
500,000 439.206 
400,000 


300,000 


170,455 


200,000 


100,000 
0 
365 Employment 44 federal Other federal 
Equity Act departments agencies 
Companies 


TABLE 6 INCREASE IN NUMBER OF PAY EQUITY CASES 
BETWEEN DECEMBER 1990 AND DECEMBER 1991 


ie peck1oa0 
Dec. 1991 


20 


NUMBER OF CASES 


1-3 complainants 4-24 complainants 24 or more complainants 
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